COUNCIL UPDATE
April 8, 2020
MEETINGS & REMINDERS
All in-person meetings have been canceled for the remainder of April. Council will continue to
hold City Council meetings virtually. The next City Council meeting is scheduled for Monday,
April 20, 2020.
LEGISLATION
•

Solar Power, Second Reading. An Ordinance authorizing the City Manager to take all
actions necessary for participation in the services offered through the Cuyahoga County
Aggregated Solar Project and administered pursuant to the Cuyahoga County
Cooperative Purchasing Program

•

Top of the Hill – Owner’s Representative, Second Reading. A Resolution authorizing the
City Manager to enter into an agreement with Panzica Construction for consultant
services as Owner’s Representative for the Top of the Hill Redevelopment Project

•

Cedar-Lee-Meadowbrook. A Resolution amending Resolution No. 74-2019 to authorize
an amendment to the Memorandum of Understanding with Cedar Lee Connection, LLC,
concerning the Cedar-Lee-Meadowbrook development

•

ODOT. A Resolution authorizing the Ohio Department of Transportation (“ODOT”) to
proceed with the project of improving sidewalks and pedestrian crossing facilities within
Cleveland Heights

CORONAVIRUS – READINESS & RESPONSE UPDATE
As of this writing, Ohio has 5,148 confirmed cases of COVID-19 and 193 deaths. Cuyahoga
County (exclusive of the City of Cleveland) has 674 confirmed cases and 20 deaths. The zip
code information provided by the Cuyahoga County Board of Health continues to demonstrate
a high infection rate in our area. The State is now projecting our peak to occur in late April with
up to an anticipated 2,000 cases per day. Because Ohio must double its hospital capacity due to
the expected oncoming COVID-19 surge, a plan has been put in place to expand healthcare
services at alternative sites. Our University Circle neighbor, Case Western Reserve University’s

Health Education Campus, has been selected as a site to treat those mildly ill with COVID-19
enabling the sickest patients to be housed in traditional hospitals.
•

Federal Stimulus Package – As the first 3 packages begin to make their way to
States and businesses, Congress has begun work on a 4th and possibly a 5th package.
The first 3 phases are being dubbed “response and relief” and Congress wants future
phases to focus on “stimulus and rebuilding. There are versions floating around,
including a request from President Trump to Congress for additional aid to
businesses. We will continue to track this information so that we can be best
positioned to take advantage of any aid that may be available to us. The current
CARES Act has very little support for municipalities under 500,000 in population, and
in fact, has a few unfunded mandates that cities are trying to cope with.
Northeast Ohio Mayors and Managers have held calls with Governor DeWine,
Executive Budish, Senator Brown, and Congressman Gonzalez to convey our
concerns and questions as additional funding packages are considered. ICMA, of
which I am member, is working with has worked closely with the National League of
Cities, National Association of Counties, U.S. Conference of Mayors, and
Government Finance Officers Association to provide data to Congress and the White
House on the fiscal impact of COVID-19.

•

Stay at Home Order – The Stay at Home order has been extended to May 1. City
facilities remain closed to the public and employees working in non-essential
functions will continue on paid leave and are required to be available for work in an
on-site or telework capacity when necessary. All employees working in essential
functions are working as scheduled. Where possible we have staggered schedules,
offered flexible working hours, and telework accommodations. Some part time and
all seasonal employees will be paid through mid-April.

•

Closures
o All City facilities, indoor and outdoor, remain closed to the public except for
Municipal Court for essential services and proceedings only.
o All City events through April have been canceled.
o Non-City Closures:
 All K-12 schools
 CH-UH Library
 The Regional Income Tax Authority (RITA), including the Cleveland
Heights Office, has suspended in-person taxpayer services. Taxpayers are
being encouraged to file online. Deadline has been extended to July 15.
 Most state BMVs
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All non-essential businesses

NEW FINANCE DIRECTOR
Amy Himmelein will begin on Monday as the City’s new Finance Director. Amy is leaving
her most recent position as the Controller for Cuyahoga County where her chief
responsibility is overseeing a staff of 26 in the Fiscal Office departments of Financial
Reporting, Accounts Payable, Payroll, Lodging Tax, and Grants Coordinator. She
previously served as Controller/Associate Treasurer for the Metroparks and as a Senior
Audit Manager in the Auditor of State’s Office. Amy is a CPA and has a B.A. in
Accounting and Business Administration from Malone University and an MBA from the
University of Akron. We are excited to welcome her to our team.
I am grateful for Charles Howard’s service as our Interim Director and thankful he will
remain with us through the end of April to assist with the transition.
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Memo
To:
From:
Date:
Re:

Tanisha Briley-City Manager
Joe Kickel-Capital Projects Manager
April 1, 2020
Enerlogics Solar Power Purchase Agreement Legislation

The attached resolution authorizes the City Manager to enter into a Power Purchase
Agreement (PPA) with Enerlogics Solar. Enerlogics will construct, own, operate, and
maintain solar power generation/distribution systems on three city buildings and sell the
electricity that is generated to the city at a fixed rate. The electricity will be consumed
exclusively at each respective facility, and will offset a portion of the consumption of
electricity that is provided through the electric grid. The three facilities where solar is to
be deployed are City Hall, the Community Center, and the Service Garage. The thirty
year agreement has a fixed 1.75% annual rate escalation, and allows the city to
purchase the system after the first five years, and on every 5th year anniversary
following.
This project is a piggyback off of Cuyahoga County’s recent solar project in which the
county awarded an RFP to Enerlogics and entered into PPA’s for the Cuyahoga County
Medical Examiner’s Office, the Valley View Animal Shelter, and the Harvard Road
Garage. Enerlogics was also the developer of one of the largest free standing solar
arrays in Ohio for the Cuyahoga Urban Renewable Power Project in Brooklyn, Ohio
partnering with Cuyahoga County and Cleveland Public Power on a former landfill site.
Scott Ameduri the President of Enerlogics will be prepared to give a presentation about
the project on Monday, April 20th, and will be prepared to answer any questions that
Members of Council may have about the project.

Proposed: 4/06/2020
ORDINANCE NO. 33-2020 (PD), Second Reading
By Council Member Ungar
An Ordinance authorizing the City Manager to take all actions necessary for participation
in the services offered through the Cuyahoga County Aggregated Solar Project and administered
pursuant to the Cuyahoga County Cooperative Purchasing Program; and declaring an emergency.
WHEREAS, Section 171.13 of the Cleveland Heights Codified Ordinances authorizes the
purchase of equipment, materials, supplies, and services through the Cuyahoga County
Cooperative Purchasing Program without obtaining competitive bids; and
WHEREAS, Cuyahoga County created an Aggregated Solar Project, administered through
the Cuyahoga County Cooperative Purchasing Program; and
WHEREAS, in 2018, Cuyahoga County issued Request for Proposals (“RFP”) for
implementation of an Aggregated Solar Project; and
WHEREAS, through its RFP process, Cuyahoga County selected Enerlogics Solar LLC;
and
WHEREAS, Enerlogics Solar LLC in conjunction with Cuyahoga County proposes
installing onsite solar systems upon certain real property owned by various political subdivision
within Cuyahoga County, including the City of Cleveland Heights; and
WHEREAS, onsite solar systems upon City-owned properties and the granting of any
associated licenses will not interfere with the use of the properties for municipal purposes and will
alleviate a significant financial burden to the City in the form of offsetting a substantial portion of
electricity consumed from the grid; and
WHEREAS, the City is not required to expend any funds for the proposed onsite solar
systems; and
WHEREAS, as part of participating in the Cuyahoga County Aggregated Solar Project and
permitting an onsite solar system, the City would enter into a multi-year solar power purchase
agreement that provides a set cost for the energy produced from the solar system and provides a
set annual price escalation of one and three-quarters of a percent (1.75%), thereby increasing the
City’s use of “Green Energy” and reducing the City’s reliance on carbon-based energy; and
WHEREAS, the services offered through the Cuyahoga County Aggregated Solar Project,
administered pursuant to the Cuyahoga County Cooperative Purchasing Program, would be in the
best interest of the City and its residents.
BE IT ORDAINED by the Council of the City of Cleveland Heights, Ohio, that:

ORDINANCE NO. 33-2020 (PD), Second Reading

SECTION 1. The City Manager be, and she is hereby, authorized to take all actions and
execute all documents necessary for participation in the services provided through the Cuyahoga
County Aggregated Solar Project and administered pursuant to the Cuyahoga County Cooperative
Purchasing Program, in accordance with the requirements of Section 171.13 of the Cleveland
Heights Codified Ordinances. Such actions include, but are not limited to, execution of a Solar
Purchase Agreement and License with Enerlogics Solar LLC, the terms of which may include any
necessary licenses or easements upon City-owned properties and may contain such other terms as
recommended by the City Manager and Director of Law. The agreement and any related
documents shall be approved as to form by and subject to the final approval of the Director of
Law.
SECTION 2. This Council hereby determines that any licenses or easements authorized
herein shall not interfere with the use of City-owned properties for public purposes.
SECTION 3. Notice of the passage of this Ordinance shall be given by publishing the title
and abstract of its contents, prepared by the Director of Law, once in one newspaper of general
circulation in the City of Cleveland Heights.
SECTION 4. This Ordinance is hereby declared to be an emergency measure immediately
necessary for the preservation of the public peace, health and safety of the inhabitants of the City
of Cleveland Heights, such emergency being the timely need to enter into the agreement at the
earliest time possible to realize cost savings as described along with resulting ancillary
environmental benefits associated with project. Wherefore, provided it receives the affirmative
vote of five or more of the members elected or appointed to this Council, this Ordinance shall take
effect and be in force immediately upon its passage; otherwise, it shall take effect and be in force
and after the earliest time allowed by law.

JASON S. STEIN, Mayor
President of the Council

SUSANNA NIERMANN O’NEIL
Acting Clerk of Council
PASSED:

Solar Power Purchase Agreement and License
This Solar Power Purchase Agreement (this “Agreement”) is entered into by the parties listed below (each a “Party” and collectively
the “Parties”) as of the date signed by Seller below (the “Effective Date”).
Purchaser:
Name
and
Address

Phone
Fax
E-mail
Premises
Ownership

The City of Cleveland Heights
40 Severance Circle
Cleveland Heights, Ohio 44118
Attention:
(216) 291-2064

Purchaser [X] owns [ ] leases the Premises.

Seller:
Name
and
Address

Phone
Fax
E-mail
Additional Seller
Information

ENERLOGICS SOLAR LLC
7935 Cliffview Drive
Youngstown, Ohio 44514
Attention: Scott Ameduri
(216) 362-3000 x303
(866) 381-2761
sameduri@enerlogics.com

List Premises Owner, if different from
Purchaser:_________

Project Name
This Agreement sets forth the terms and conditions of the purchase and sale of solar generated electricity from the solar panel systems
described in Exhibit 2-A, Exhibit 2-B, or Exhibit 2-C (as used herein, the term “System” shall mean the solar panel system
described in Exhibit 2-A, Exhibit 2-B, or Exhibit 2-C as applicable) and installed on the real property comprising Purchaser’s
premises described or depicted in Schedule A to Exhibit 2-A, Exhibit 2-B, or Exhibit 2-C (as used herein, the term “Premises” shall
mean the premises described or depicted in Schedule A to Exhibit 2-A, Exhibit 2-B, or Exhibit 2-C as applicable), including any
buildings and other improvements on the Premises other than the System (the “Improvements”).

The exhibits listed below are incorporated by reference and made part of this Agreement.
Exhibit 1
Exhibit 2
Exhibit 3

Pricing
System Description, Delivery Point and Premises
General Terms and Conditions

Purchaser: CITY OF CLEVELAND
HEIGHTS

Signature:
Printed Name:
Title:
Date:
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Seller: ENERLOGICS SOLAR LLC

Signature:
Printed Name: Scott Ameduri
Title: President
Date: Xx/yy/2020

Exhibit 1
Pricing
1.

Initial Term: Thirty (30) years, beginning on the Commercial Operation Date (the “Initial Term”). For purposes of this
Agreement, “Contract Year” shall mean each twelve (12) month period beginning on the Commercial Operation Date or any
anniversary thereof.

2.

Additional Terms: Up to one (1) terms of five (5) years each beginning on the expiration of the Initial Term (each an
“Additional Term”).

3.

System Removal Payment: In the event that Purchaser is required to remove the System pursuant to the provisions of this
Agreement prior to the thirtieth (30th) Contract Year for any reason other than a termination of the Term as the result of an
Event of Default by Seller, Purchaser shall pay to Seller (the “System Removal Payment”) an amount equal to the amount set
forth in the applicable contract year in the table in Section 5 of Exhibit 2 below, less ten percent (10%) of the proceeds that
Seller receives from the sale or salvage of the System (if any), provided that in no event shall the System Removal Payment be
less than zero.

4.

Purchase Option: Purchaser has the option to purchase the system at the purchase cost shown in Section 6 of Exhibit 2 at any
time after the 5th year of operation.

5.

Contract Price:
Contract Year
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
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PPA Rate ($/kWh)
$0.1006
$0.1024
$0.1042
$0.1060
$0.1079
$0.1097
$0.1117
$0.1136
$0.1156
$0.1176
$0.1197
$0.1218
$0.1239
$0.1261
$0.1283
$0.1305
$0.1328
$0.1351
$0.1375
$0.1399
$0.1424
$0.1449
$0.1474
$0.1500
$0.1526
$0.1553
$0.1580
$0.1608
$0.1636
$0.1665

The first Contract Year shall commence on the Commercial Operation Date, and each subsequent Contract Year shall
commence on the anniversary of the Commercial Operation Date.
6.

7.

Contract Price Assumptions. The Contract Price is based on the following assumptions:
a.

A payment/performance construction bond is not being issued to Purchaser under this Agreement.

b.

Interconnection and permitting costs for the System will not exceed $15,000 in the aggregate.

c.

Statutory prevailing wage rates (e.g., Davis-Bacon) do do not __ apply.

d.

A Performance Guaranty is  is not

e.

All prices in this Agreement are calculated based on an upfront rebate of $0.00.

f.

The Contract Price is inclusive of Seller’s Taxes (as defined in Section 3(d) of Exhibit 3) at the rates in effect as of the
Effective Date (to the extent that such rates are known or knowable by Seller on the Effective Date).

being provided.

Contract Price Exclusions. Unless Seller and Purchaser have agreed otherwise in writing, and except as otherwise provided in
Section 2(c) of Exhibit 3, the Contract Price excludes the following:
a.

Unforeseen groundwork (including excavation and circumvention of underground obstacles). Upgrades or repair to
customer or utility electrical infrastructure (including: client or utility service, transformers, substations, poles, breakers,
reclosers, and disconnects).

b.

Snow removal, tree removal, tree trimming, mowing and any landscape improvements.

c.

Decorative fencing and/or any visual screening materials, decorative enhancements to solar support structures (including:
painting, paint matching, masonry/stone work, and any lighting not required to meet the minimum code compliance).

d.

Removal of existing lighting, light poles, or concrete light post bases.

e.

Roof membrane maintenance or reroofing work.

f.

Structural upgrades to the Improvements, including ADA upgrades.

g.

Installation of public information screen or kiosk (including accompanying internet connection, power supply, technical
support and ADA access).

h.

Changes in System design caused by any inaccuracy or ambiguity in information provided by Purchaser, including
information regarding Purchaser’s energy use, the Premises and the Improvements, including building plans and
specifications.
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Exhibit 2-A
System Description, Delivery Point and Premises
1.

System Location:

2.

System Size (DC kW): 134 kW DC Rooftop system

3.

System Description (Expected Structure, Etc.):

4.

Delivery Point and Premises: Schedule A to this Exhibit 2-A contains one or more drawings or images depicting:

5.

City of Cleveland Heights – City Hall
40 Severance Circle
Cleveland Heights OH 44118

Net metered through The Illuminating Company
Ballasted racking system

a.

Premises, including the Improvements (as applicable);

b.

Proposed System location;

c.

Delivery point for electricity generated by the System (the “Delivery Point”);

d.

Access points needed for Seller to install and service the System (building. access, electrical room, stairs etc.); and

e.

Construction assumptions (if any).

Termination Payment Schedule (as defined in Section 11(b) of Exhibit 3):

Contract Year
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
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Termination Payment ($)

$271,106
$269,197
$267,061
$264,680
$262,035
$259,108
$255,878
$252,324
$248,422
$244,147
$239,475
$234,377
$228,825
$222,787
$216,231
$209,122
$201,424
$193,097
$184,100
$174,389
$163,918
$152,637

$140,495
$127,435
$113,399
$98,325
$82,147
$64,794
$46,192
$45,656

23
24
25
26
27
28
29
30

System Removal Payment Schedule (as defined in Section 3 of Exhibit 1):
Contract Year

Equipment Removal Fee at
End of Year ($)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
6.

$39,339
$38,552
$37,781
$37,025
$36,285
$35,559
$34,848
$34,151
$33,468
$32,799
$32,143
$31,500
$30,870
$30,252
$29,647
$29,054
$28,473
$27,904
$27,346
$26,799
$26,263

Buyout Option Price Schedule (Exhibit 3, Section 14(b)):
After Anniversary
5th Anniversary

Buyout Option Payment

10th Anniversary
15th Anniversary
20th Anniversary
25th Anniversary
30h Anniversary

7.

$218,515
$204,809
$180,672
$142,246
$84,345
$19,393

Projected production values assuming average weather conditions:
Annual kWh (Projected
Annual Generation)
Contract Year
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Pre-Adjustment Guaranteed
Annual KWh (80% of
projected generation)
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Year 1

154,900

123,920

Year 2

154,126

123,300

Year 3

153,355

122,684

Year 4

152,588

122,070

Year 5

151,825

121,460

Schedule A

To be finalized with engineering team
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Exhibit 2-B
System Description, Delivery Point and Premises
1.

System Location:

2.

System Size (DC kW): 548.8 kW DC Rooftop System

3.

System Description (Expected Structure, Etc.):

4.

Delivery Point and Premises: Schedule A to this Exhibit 2-B contains one or more drawings or images depicting:

5.

City of Cleveland Heights – Community Center
1 Monticello Blvd
Cleveland Heights, OH 44118

Net metered through The Illuminating Company
Roof Seam Clampracking system

a.

Premises, including the Improvements (as applicable);

b.

Proposed System location;

c.

Delivery point for electricity generated by the System (the “Delivery Point”);

d.

Access points needed for Seller to install and service the System (building. access, electrical room, stairs etc.); and

e.

Construction assumptions (if any).

Termination Payment Schedule (as defined in Section 11(b) of Exhibit 3):

Contract Year
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
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Termination Payment ($)

$1,110,321
$1,102,504
$1,093,754
$1,084,001
$1,073,171
$1,061,184
$1,047,956
$1,033,398
$1,017,417
$999,911
$980,775
$959,897
$937,157
$912,429
$885,578
$856,464
$824,935
$790,832
$753,985
$714,214
$671,330
$625,130
$575,400
$521,913

$464,429
$402,693
$336,433
$265,364
$189,180
$186,985

25
26
27
28
29
30

System Removal Payment Schedule (as defined in Section 3 of Exhibit 1):
Contract Year

Equipment Removal Fee at
End of Year ($)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
6.

$161,113
$157,891
$154,733
$151,638
$148,605
$145,633
$142,721
$139,866
$137,069
$134,328
$131,641
$129,008
$126,428
$123,899
$121,421
$118,993
$116,613
$114,281
$111,995
$109,755
$107,560

Buyout Option Price Schedule (Exhibit 3, Section 14(b)):
After Anniversary
5th Anniversary

Buyout Option Payment

10th Anniversary
15th Anniversary
20th Anniversary
25th Anniversary
30h Anniversary

7.

$894,933
$838,798
$739,945
$582,573
$345,436
$79,425

Projected production values assuming average weather conditions:

Annual kWh (Projected
Annual Generation)
Contract Year
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Pre-Adjustment Guaranteed
Annual KWh (80% of
projected generation)

{8615110:2 }

Year 1

629,580

503,664

Year 2

626,432

501,146

Year 3

623,300

498,640

Year 4

620,183

496,147

Year 5

617,083

493,666

Schedule A
To be finalized with engineering team
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Exhibit 2-C
System Description, Delivery Point and Premises
1.

System Location: City of Cleveland Heights – Service Garage
14200 Superior Road
Cleveland Heights, OH 44118

2.

System Size (DC kW): 311.2 kW DC Rooftop System

3.

System Description (Expected Structure, Etc.):

4.

Delivery Point and Premises: Schedule A to this Exhibit 2-C contains one or more drawings or images depicting:

5.

Net metered through The Illuminating Company
Ballasted racking system

a.

Premises, including the Improvements (as applicable);

b.

Proposed System location;

c.

Delivery point for electricity generated by the System (the “Delivery Point”);

d.

Access points needed for Seller to install and service the System (building. access, electrical room, stairs etc.); and

e.

Construction assumptions (if any).

Termination Payment Schedule (as defined in Section 11(b) of Exhibit 3):

Contract Year
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
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Termination Payment ($)

$629,613
$625,181
$620,219
$614,689
$608,547
$601,750
$594,249
$585,994
$576,932
$567,005
$556,154
$544,315
$531,420
$517,398
$502,172
$485,663
$467,784
$448,445
$427,551
$404,999
$380,681
$354,483
$326,283
$295,954

$263,357
$228,349
$190,776
$150,476
$107,276
$106,031

25
26
27
28
29
30

System Removal Payment Schedule (as defined in Section 3 of Exhibit 1):
Contract Year

Equipment Removal Fee at
End of Year ($)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
6.

$91,360
$89,533
$87,742
$85,987
$84,268
$82,582
$80,931
$79,312
$77,726
$76,171
$74,648
$73,155
$71,692
$70,258
$68,853
$67,476
$66,126
$64,804
$63,508
$62,237
$60,993

Buyout Option Price Schedule (Exhibit 3, Section 14(b)):
After Anniversary
5th Anniversary

Buyout Option Payment

10th Anniversary
15th Anniversary
20th Anniversary
25th Anniversary
30h Anniversary

7.

$507,477
$475,645
$419,590
$330,351
$195,881
$45,038

Projected production values assuming average weather conditions:

Contract Year
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Annual kWh (Projected
Annual Generation)

Pre-Adjustment Guaranteed
Annual KWh (80% of

projected generation)
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Year 1

372,000

297,600

Year 2

370,140

296,112

Year 3

368,289

294,631

Year 4

366,448

293,158

Year 5

364,616

291,692

Schedule A
To be finalized with engineering team
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Exhibit 3
General Terms and Conditions
1.

Purchase and Sale of Electricity. Purchaser shall purchase from Seller, and Seller shall sell to Purchaser, all of the
electricity generated by the System during the Term (as defined in Section 2(a)). Electricity generated by the System shall be
delivered to Purchaser at the Delivery Point. Title to and risk of loss for the electricity generated by the System passes to
Purchaser from Seller at the Delivery Point. Purchaser may purchase electricity for the Premises from other sources to the
extent Purchaser's electricity consumption requirements at the Premises exceed the output of the System. Anything to the
contrary herein notwithstanding, Seller does not guarantee the availability or uninterrupted operation of the System or the
output of energy during the Term. Seller will not be liable to Purchaser for any costs, losses, or damages incurred by any
person by reason of any interruption in or outage or curtailment of the supply of energy.

2.

Term and Termination.

3.

a.

Effective Date; Term. This Agreement is effective as of the Effective Date. The electricity supply period under
this Agreement commences on the Commercial Operation Date (as defined in Section 6) and continues for the
duration of the Initial Term and any Additional Terms, unless earlier terminated as provided for in this Agreement
(collectively, the “Term”).

b.

Additional Terms. The Initial Term may be extended for the Additional Terms at the Contract Price as set forth in
Exhibit 1.

c.

Termination Due to Contract Price Adjustments or Lack of Project Viability. If, at any time after the Effective
Date and prior to Commencement of Installation (as defined in Section 5), (i) circumstances arise which have been
excluded from Contact Price calculations pursuant to Section 5 of Exhibit 1, or Seller determines that the
installation of the System will not be technically or economically viable for any other reason, and (ii) the Parties
have negotiated a Contract Price adjustment for thirty (30) days following written notice from Seller without
reaching agreement, Seller may terminate this Agreement by providing ten (10) days’ prior written notice to the
other Party. Neither Party shall be liable for any damages in connection with such termination. After
Commencement of Installation, the Contract Price shall not be subject to further adjustment pursuant to Section 5 of
Exhibit 1 or otherwise.

d.

Termination by Purchaser for Delay. If Commencement of Installation has not occurred ten (10) months after
the Effective Date, Purchaser may terminate this Agreement by providing thirty (30) days’ prior written notice to
Seller; provided that this Agreement will not terminate pursuant to this Section 2(d) if Seller achieves
Commencement of Installation on or before the end of such thirty (30) day notice period. Purchaser shall not liable
for any damages in connection with such termination.

Billing and Payment; Taxes.
a.

Monthly Charges. Purchaser shall pay Seller monthly for the electricity generated by the System and delivered to
the Delivery Point at the $/kWh rate shown in Exhibit 1 (the “Contract Price”). The monthly payment for such
energy will be equal to the applicable $/kWh rate multiplied by the number of kWh of electricity generated during
the applicable month, as measured by the Meter (as defined in Section 10). Additional costs for items differing from
the assumptions in Exhibit 1, Item 4 are Purchaser’s responsibility.

b.

Monthly Invoices. Seller shall invoice Purchaser monthly. Such monthly invoices shall state (i) the amount of
electricity produced by the System and delivered to the Delivery Point, (ii) the rates applicable to, and charges
incurred by, Purchaser under this Agreement and (iii) the total amount due from Purchaser.

c.

Payment Terms. All amounts due under this Agreement are due and payable net thirty (30) days following receipt
of invoice. Any undisputed portion of the invoice amount not paid within such thirty (30) day period shall accrue
interest at the annual rate of two and one-half percent (2.5%) above the Prime Rate (but not to exceed the maximum
rate permitted by law). All payments shall be made in U.S. dollars by check, wire transfer or other available funds
pursuant to written payment instructions provided by Seller from time to time.
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d.

4.

Taxes.
i.

Purchaser’s Taxes. Purchaser is responsible for: (1) payment of, or reimbursement of Seller, for all taxes
assessed on the generation, sale, delivery or consumption of electricity produced by the System or the
interconnection of the System to the utility’s electricity distribution system; and (2) real property taxes.

ii.

Seller’s Taxes. Seller is responsible for: (1) payment of income taxes or similar taxes imposed on Seller’s
revenues due to the sale of electricity under this Agreement; and (2) personal property taxes imposed on the
System (“Seller’s Taxes”).

RECs and Incentives. As the owner of the System, Seller is entitled to the benefit of, and will retain all ownership interests
in the RECs and Incentives (including not limited to PJM Capacity Credits). Purchaser shall cooperate with Seller in
obtaining, securing and transferring any and all RECs and Incentives. Purchaser is not obligated to incur any out–of–pocket
costs or expenses in connection with such actions unless reimbursed by Seller. Purchaser shall not make any filing or
statements inconsistent with Seller’s ownership interests in the RECs and Incentives. If any RECs or Incentives are paid or
delivered directly to Purchaser, Purchaser shall immediately pay or deliver such items or amounts to Seller.
“Governmental Authority” means any foreign, federal, state, local or other governmental, regulatory or administrative
agency, court, commission, department, board, or other governmental subdivision, legislature, rulemaking board, court,
tribunal, arbitrating body or other governmental authority having jurisdiction or effective control over a Party.
“Incentives” means (i) a payment paid by a utility or state or local Governmental Authority based in whole or in part on the
cost or size of the System such as a rebate, (ii) a performance-based incentive paid as a stream of periodic payments by a
utility, state or Governmental Authority based on the production of the System, (iii) investment tax credits, production tax
credits, and similar tax credits, grants or other tax benefits under federal, state or local law, and (iv) any other attributes,
commodity, revenue stream or payment in connection with the System (such as ancillary or capacity revenue), in each case of
(i) through (iv) relating to the construction, ownership, use or production of energy from the System, provided that Incentives
shall not include RECs.
“REC” means a renewable energy credit or certificate under any state renewable portfolio, standard or federal renewable
energy standard, voluntary renewable energy credit certified by a non-governmental organization, pollution allowance,
carbon credit and any similar environmental allowance or credit and green tag or other reporting right under Section 1605(b)
of The Energy Policy Act of 1992 and any present or future federal, state, or local law, regulation or bill, and international or
foreign emissions trading program, in each case relating to the construction, ownership, use or production of energy from the
System, provided that RECs shall not include Incentives.

5.

Project Completion.
a.

Project Development. Seller shall diligently pursue the development and installation of the System, subject to
Section 2(c), Section 11 and the remaining provisions of this Section 5.

b.

Permits and Approvals. Seller shall use commercially reasonable efforts to obtain the following at its sole cost and
expense (each an “Approval”):
i.

any zoning, land use and building permits required for Seller to construct, install and operate the System; and

ii.

any agreements and approvals from the utility necessary in order to interconnect the System to the utility’s
electric distribution system.

Purchaser shall cooperate with Seller’s reasonable requests to assist Seller in obtaining such Approvals, including, without
limitation the execution of documents required to be provided by Purchaser to the local utility.
c.

Commencement of Installation. Seller shall exercise commercially reasonable efforts to achieve Commencement
of Installation of the System within ten (10) months after the Effective Date. “Commencement of Installation”
means the date that Seller or its installation contractor has begun physical installation of the System on the Premises.

d.

Force Majeure.
i.
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Force Majeure Event. If either Party is unable to timely perform any of its obligations (other than payment
obligations) under this Agreement in whole or in part due to a Force Majeure Event, that Party will be excused
from performing such obligations for the duration of the time that such Party remains affected by the Force
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Majeure Event; provided, that such Party uses commercially reasonable efforts to mitigate the impact of the
Force Majeure Event and resumes performance of its affected obligations as soon as reasonably practical. The
Party affected by the Force Majeure Event shall notify the other Party as soon as reasonably practical after the
affected Party becomes aware that it is or will be affected by a Force Majeure Event. If the Force Majeure
Event occurs during the Term and impacts the ability of the System to deliver electricity to the Delivery Point,
the Term will be extended day for day for each day delivery is suspended due to the Force Majeure Event.

6.

ii.

Extended Force Majeure. If a Force Majeure Event notified by either Party under paragraph (i) above
continues for a consecutive period of one hundred eighty (180) days or more within a twelve (12) month
period, then either Party may terminate this Agreement without either Party having further liability under this
Agreement except: (a) liabilities accrued prior to termination, (b) Seller shall remove the System as required
under Section 9 (but Purchaser shall reimburse Seller for Seller’s removal costs if the Force Majeure Event
affects Purchaser and Purchaser elects to terminate the Agreement) and (b) if Purchaser elects to terminate the
Agreement in accordance with this Section, Purchaser shall pay the applicable Termination Payment.
Notwithstanding the foregoing, if the Force Majeure Event can be corrected through repair or restoration of the
System or other actions by Seller and, prior to expiration of the initial one hundred eighty (180)-day period,
Seller provides written evidence to Purchaser that it is diligently pursuing such actions, then Purchaser shall
not have the right to terminate this Agreement so long as Seller continues to diligently pursue such actions.

iii.

“Force Majeure Event” means any event or circumstance beyond the reasonable control of and without the
fault or negligence of Seller, including, without limitation, failure or interruption of the production, delivery or
acceptance of electricity due to: an act of god; war (declared or undeclared); sabotage; piracy; riot;
insurrection; civil unrest or disturbance; military or guerilla action; terrorism; economic sanction or embargo;
civil strike, work stoppage, slow-down, or lock-out; explosion; fire; earthquake; abnormal weather condition or
actions of the elements; hurricane; flood; lightning; wind; drought; animals; the binding order of any
Governmental Authority; the failure to act on the part of any Governmental Authority (including, without
limitation delays in permitting not caused by actions or omissions of the Party seeking such permit);
unavailability of electricity from the utility grid; and failure or unavailability of equipment, supplies or
products outside of Seller’s control or due to a Force Majeure Event.

e.

Extension of Time. If Seller is delayed in achieving Commencement of Installation due to a Force Majeure Event,
the time for achievement of Commencement of Installation will be automatically extended to account for the impact
of the delay.

f.

Commercial Operation. Seller shall notify Purchaser in writing when it has achieved Commercial Operation (the
date of such notice, the “Commercial Operation Date”). “Commercial Operation” means that the System is
mechanically complete, capable of providing electricity to the Delivery Point at the nameplate capacity specified in
Exhibit 2 and has permission to operate from the relevant Governmental Authority. Seller shall provide Purchaser
with documentation to evidence that the System is ready to begin Commercial Operation upon Purchaser’s
reasonable request.

Installation, Operation and Maintenance.
a.

Seller’s General Obligations Regarding the System. Subject to the terms and conditions of this Agreement,
Seller shall design, engineer, install, commission, monitor, operate and maintain the System, in each case in a good
and workmanlike manner and in accordance with applicable law and prudent solar industry practices in the state in
which the Premises are located. The System shall comply with all applicable rules, regulation and local building
codes.

b.

System Design Approval. Seller shall provide Purchaser with a copy of the System design for approval prior to
commencement of construction. Purchaser shall have ten (10) days after receipt to approve or disapprove the
design. Failure by Purchaser to respond within such ten (10) day period shall be deemed approval of the design. If
Purchaser disapproves the design, Seller shall modify the design and resubmit it for Purchaser’s approval. If the
System design modifications requested by Purchaser render the System non-viable, Seller may terminate this
Agreement under Section 2(c) above.

c.

System Repair and Maintenance. Seller may suspend delivery of electricity from the System to the Delivery Point
for the purpose of maintaining and repairing the System; provided that Seller shall use commercially reasonable
efforts to (i) minimize any interruption in service to the Purchaser, and (ii) limit any such suspension of service to
weekend or off-peak hours. Scheduled and unscheduled maintenance and repairs shall be undertaken at Seller’s sole

{8615110:2 }

Exh. 3, p. 3

cost and expense, except that Purchaser shall reimburse Seller for the reasonable cost of any repairs or maintenance
resulting from damage caused by Purchaser, its agents, employees or contractors.

7.

1

d.

Outages. Upon Purchaser’s written request, Seller shall take the System off-line for a total of forty-eight (48)
daylight hours (as defined by the United States National Weather Service in the area where the System is located)
during each Contract Year (each event an “Outage” and the forty-eight (48) hour period the “Outage Allowance”).
The Outage Allowance includes all Outage hours undertaken by Seller for maintenance or repairs for which
Purchaser is responsible pursuant to Section 6(b) or requested by Purchaser under this Section 6(d) (other than due
to the fault or negligence of Seller). Purchaser’s request shall be delivered at least forty-eight (48) hours in advance.
Purchaser is not obligated to accept or pay for electricity from the System for Outages up to the annual Outage
Allowance. If the aggregate hours for Outages exceed the Outage Allowance in a given Contract Year, Seller shall
reasonably estimate the amount of electricity that would have been delivered to Purchaser during such excess
Outages and Purchaser shall pay Seller for such amount in accordance with this Agreement.

e.

Maintenance of Premises. Purchaser shall, at its sole cost and expense, maintain the Premises and Improvements
in good condition and repair. Purchaser, to the extent within its reasonable control, (i) shall ensure that the Premises
remains interconnected to the local utility grid at all times; and (ii) shall not permit cessation of electric service to
the Premises from the local utility. Purchaser is fully responsible for, and shall properly maintain in full working
order and good repair, the electrical infrastructure on the Purchaser’s side of the Delivery Point, including all of
Purchaser’s equipment that utilizes the System’s outputs. Purchaser shall use commercially reasonable efforts to
cooperate with Seller to comply with any technical standard of the utility providing electrical power to the
Purchaser, and does not need to receive permission to operate from the utility.

f.

No Alteration of Premises. Not less than thirty (30) days prior to making any alterations or repairs to the Premises
(except for emergency repairs) or any Improvement which may adversely affect the operation and maintenance of
the System, Purchaser shall inform Seller in writing and, thereafter, shall use commercially reasonable efforts to
conduct such repairs, alterations or Improvements in compliance with any reasonable request made by Seller within
ten (10 ) days after having received such written request to mitigate any adverse effect. If any repair, alteration or
Improvement result in a permanent and material adverse economic impact on the System, Purchaser may request
relocation of the System under Section 8 hereof. To the extent that temporary disconnection or removal of the
System is necessary to perform such alterations or repairs, Seller shall perform such work, and any re-connection or
re-installation of the System, at Purchaser’s cost, subject to Sections 6(b) and 6(c). Seller shall make any alterations
and repairs in a good and workmanlike manner, in compliance with all applicable laws, codes and permits.

Miscellaneous Rights and Obligations of the Parties.
a.

Access Rights.1 Purchaser hereby grants to Seller and to Seller’s agents, employees, contractors and the utility (i) a
non-exclusive license running with the Premises (the “Non-Exclusive License”) for access to, on, over, under and
across the Premises from the Effective Date until the date that is ninety (90) days following the date of expiration or
earlier termination of this Agreement (the “License Term”), for the purposes of performing all of Seller’s
obligations and enforcing all of Seller’s rights set forth in this Agreement and otherwise as required by Seller in
order to effectuate the purposes of this Agreement. Seller and its employees, agents and contractors must comply
with Purchaser’s site safety and security requirements when on the Premises during the License Term. During the
License Term, Purchaser shall preserve and protect Seller’s rights under the Licenses and Seller’s access to the
Premises and shall not interfere, or permit any third parties under Purchaser’s control to interfere with such rights or
access. Seller may record a customary memorandum of license in the land records respecting the Licenses.

b.

OSHA Compliance. Each Party shall comply with all Occupational Safety and Health Act (OSHA) requirements
and other similar applicable safety laws and codes with respect to such Party’s performance under this Agreement.

c.

Safeguarding the Premises. Purchaser shall maintain the physical security of the Premises and Improvements in a
manner to be expected of a reasonable and prudent owner or lessee of premises and improvements similar to the
Premises and Improvements in nature and location. Purchaser shall not conduct or permit activities on, in or about
the Premises or the Improvements that have a reasonable likelihood of causing damage, impairment or otherwise
adversely affecting the System. .

The Agreement provides for access to the Premises through a license and assumes that the Purchaser is the owner of the
Premises. However, certain Sellers may prefer for access to the Premises to be provided through a lease or sublease. If the
Purchaser is not the owner of the Premises, the lease or license will have to be entered into with the third party owner.
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d.

Insolation. Purchaser acknowledges that unobstructed access to sunlight (“Insolation”) is essential to Seller’s
performance of its obligations and a material term of this Agreement. Purchaser shall not, to the extent within its
reasonable control, cause or permit any interference with the System’s Insolation, and shall ensure that vegetation on
the Premises adjacent to the System is regularly pruned or otherwise maintained to prevent interference with the
System’s Insolation. If Purchaser discovers any activity or condition that could diminish the Insolation of the
System, Purchaser shall immediately notify Seller and cooperate with Seller in preserving and restoring the
System’s Insolation levels as they existed on the Effective Date.

e.

Use and Payment of Contractors and Subcontractors. Seller shall use suitably qualified, experienced and
licensed contractors and subcontractors to perform its obligations under this Agreement. However, Seller shall be
responsible for the quality of the work performed by its contractors and subcontractors. Seller shall pay when due all
valid charges from all contractors, subcontractors and suppliers supplying goods or services to Seller under this
Agreement.

f.

Liens.
i.

g.

8.

Lien Obligations. Purchaser shall not directly or indirectly cause, create, incur, assume or allow to exist any
mortgage, pledge, lien, charge, security interest, encumbrance or other claim of any nature, except such
encumbrances as may be required to allow Seller access to the Premises, (each a “Lien”) on or with respect to
the System. Seller shall not directly or indirectly cause, create, incur, assume or allow to exist any Lien on or
with respect to the Premises or the Improvements, other than those Liens which Seller is permitted by law to
place on the Premises due to non-payment by Purchaser of amounts due under this Agreement. Each Party
shall immediately notify the other Party in writing of the existence of any such Lien following discovery of
same, and shall promptly (and in all events within thirty (30) days) cause the same to be discharged and
released of record without cost to the other Party; provided, however, that each First Party (as defined below)
has the right to contest any such Lien, so long as it provides a statutory bond or other reasonable assurances of
payment that either removes such Lien from title to the affected property, or that assures that any adverse
judgment with respect to such Lien shall be paid without affecting title to such property.

High Speed Internet. Purchaser is required, for the Term of this Agreement, to provide Seller with high speed, wired
connection to the Internet at a reasonable location on the Premises as determined by Seller in its sole discretion. This
is to allow the Seller to monitor the System remotely.

Relocation of System.
If, during the Term, Purchaser ceases to conduct business operations at the Premises or vacates the Premises; the Premises
have been destroyed; or the Purchaser is otherwise unable to continue to host the System or accept the electricity delivered by
the System for any other reason (other than a Default Event by Seller), Purchaser may propose in writing the relocation of the
System, at Purchaser’s cost, in lieu of termination of the Agreement by Seller for a Default Event by Purchaser. If such
proposal is practically feasible and preserves the economic value of the agreement for Seller, the Parties shall seek to
negotiate in good faith an agreement for the relocation of the System. If the Parties are unable to reach agreement on
relocation of the System within sixty (60) days after the date of receipt of Purchaser’s proposal, Seller may terminate this
Agreement pursuant to Section 11(b)(ii).

9.

Removal of System upon Termination or Expiration.
Upon the expiration or earlier termination of this Agreement (provided Purchaser does not exercise its purchase option under
Section 14(b)), Seller shall, at its expense (unless expressly provided otherwise in this Agreement), remove all of the tangible
property comprising the System from the Premises with a targeted completion date that is no later than ninety (90) days after
the expiration of the Term. The portion of the Premises where the System is located shall be returned to substantially its
original condition (excluding ordinary wear and tear), including the removal of System mounting pads or other support
structures, and repair and restoration of the roof and the roof membrane. If the System is installed on the roof of an
Improvement, Seller’s warranties under Section 12(c)(i) shall apply, as applicable. Purchaser must provide sufficient access,
space and cooperation as reasonably necessary to facilitate System removal. If Seller fails to remove or commence substantial
efforts to remove the System by such agreed upon date, Purchaser may, at its option, to remove the System to a public
warehouse and restore the Premises to its original condition (other than ordinary wear and tear) at Seller’s cost.
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10.

11.

Measurement.
a.

Meter. The System’s electricity output during the Term shall be measured by Seller’s meter, which shall be a
revenue grade meter that meets ANSI-C12.20 standards for accuracy (the “Meter”). Purchaser shall have access to
the metered energy output data via the AlsoEnergy or equivalent monitoring system installed and maintained by
Seller as part of the System.

b.

Meter Calibration. Seller shall calibrate the Meter in accordance with manufacturer’s recommendations.
Notwithstanding the foregoing, Purchaser may install, or cause to be installed, its own revenue-grade meter at the
same location as the Meter. If there is a discrepancy between the data from Purchaser’s meter and the data from the
Meter of greater than two percent (2%) over the course of a Contract Year, then Purchaser may request that Seller
calibrate the Meter at Purchaser’s cost.

Default, Remedies and Damages.
a.

b.
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Default. Any Party that fails to perform its responsibilities as listed below or experiences any of the circumstances
listed below is deemed a “Defaulting Party”, the other Party is the “Non-Defaulting Party” and each of the
following is a “Default Event”:
i.

failure of a Party to pay any amount due and payable under this Agreement, other than an amount that is
subject to a good faith dispute, within ten (10) days following receipt of written notice from the NonDefaulting Party of such failure to pay (“Payment Default”);

ii.

failure of a Party to perform any material obligation under this Agreement not addressed elsewhere in this
Section 11(a) within thirty (30) days following receipt of written notice from the Non-Defaulting Party
demanding such cure; provided, that if the Default Event cannot reasonably be cured within thirty (30) days
and the Defaulting Party has demonstrated prior to the end of that period that it is diligently pursuing such
cure, the cure period will be extended for a further reasonable period of time, not to exceed ninety (90) days;

iii.

any representation or warranty given by a Party under this Agreement was incorrect in any material respect
when made and is not cured within thirty (30) days following receipt of written notice from the Non-Defaulting
Party demanding such cure;

iv.

a Party becomes insolvent or is a party to a bankruptcy, reorganization, insolvency, liquidation, receivership,
dissolution, winding-up or relief of debtors, or any general assignment for the benefit of creditors or other
similar arrangement or any event occurs or proceedings are taken in any jurisdiction with respect to the Party
which has a similar effect (or, if any such actions are initiated by a third party, such action(s) is(are) not
dismissed within sixty (60) days); or,

v.

in the case of Purchaser as the Defaulting Party only, Purchaser (A) loses its rights to occupy and enjoy the
Premises, unless (I) the Parties agree upon a relocation under Section 8 above, or (II) Purchaser pays the
Termination Payment determined under Section 5 of Exhibit 2 within thirty (30) days after written request by
Seller; or (B) prevents Seller from performing any material obligation under this Agreement unless such action
by Purchaser is (I) is permitted under this Agreement, or (II) is cured within ten (10) days after written notice
thereof from Seller.

Remedies.
i.

Suspension. Upon the occurrence and during the continuation of a Default Event by Purchaser, including a
Payment Default, Seller may suspend performance of its obligations under this Agreement until the earlier to
occur of the date (a) that Purchaser cures the Default Event in full, or (b) of termination of this Agreement.
Seller’s rights under this Section 11(b)(i) are in addition to any other remedies available to it under this
Agreement, at law or in equity.

ii.

Termination. Upon the occurrence and during the continuation of a Default Event, the Non-Defaulting Party
may terminate this Agreement, by providing five (5) days prior written notice to the Defaulting Party;
provided, that, in the case of a Default Event under Section 11(a)(iv), the Non-Defaulting Party may terminate
this Agreement immediately.
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iii.

iv.

c.

12.

Damages Upon Termination by Default. Upon a termination of this Agreement pursuant to Section
11(b)(ii), the Defaulting Party shall pay a termination payment to the Non-Defaulting Party determined as
follows (the “Termination Payment”):
(1)

Termination by Seller. If Seller terminates this Agreement for a Default Event by Purchaser, the
Termination Payment payable to Seller shall be equal to the sum of (i) the applicable amount set forth
in the Termination Payment Schedule set forth as Item 5 of Exhibits 2-A, 20B, 2-C, and 2-D, and (ii)
any other amounts previously accrued under this Agreement and then owned by Purchaser to Seller.

(2)

Termination by Purchaser. If Seller is the Defaulting Party and Purchaser terminates this Agreement,
the Termination Payment to Purchaser will be equal to the sum of (i) all direct costs reasonably incurred
by Purchaser by reason of the termination; and (ii) any and all other amounts previously accrued under
this Agreement and then owed by Seller to Purchaser. The Termination Payment determined under this
Section 11(b)(iii)(2) cannot be less than zero.

Liquidated Damages. The Parties agree that, if Seller terminates this Agreement prior to the expiration of the
Term pursuant to Section 11(b)(ii), actual damages would be difficult to ascertain, and the Termination
Payment determined in accordance with Section 11(b)(iii)(1) is a reasonable approximation of the damages
suffered by Seller as a result of early termination of this Agreement and is not a penalty.

Obligations Following Termination. If a Party terminates this Agreement pursuant to Section 11(b)(ii), then
following such termination, Seller shall remove the equipment constituting the System in compliance with Section 9
above at the sole cost and expense of the Defaulting Party, provided, however that Seller shall not be required to
remove the System following the occurrence of a Default Event by Purchaser pursuant to Section 11(a)(i), unless
and until Purchaser pre-pays the cost of restoration reasonably estimated by Seller and pays the Termination
Payment.
i.

Reservation of Rights. Except in the case of a termination under Section 11(b)(ii) and payment of a
Termination Payment, if any, determined pursuant to Section 11(b)(ii), nothing in this Section 11 limits either
Party’s right to pursue any remedy under this Agreement, at law or in equity, including with respect to the
pursuit of an action for damages by reason of a breach or Default Event under this Agreement.

ii.

Mitigation Obligation. Regardless of whether this Agreement is terminated for a Default Event, the NonDefaulting Party must make commercially reasonable efforts to mitigate its damages as the result of such
Default Event; provided that such obligation shall not reduce Purchaser’s obligation to pay the full Termination
Payment set forth in Section 5 of Exhibit 2 following a Default Event by Purchaser.

iii.

No Limitation on Payments. Nothing in this Section 11 excuses a Party’s obligation to make any payment
when due under this Agreement, including with respect to payments for electricity that would have been
delivered to Purchaser but for a Purchaser breach or Default Event.

Representations and Warranties.
a.

b.

General Representations and Warranties. Each Party represents and warrants to the other the following:
i.

Such Party is duly organized, validly existing and in good standing under the laws of the jurisdiction of its
formation; the execution, delivery and performance by such Party of this Agreement have been duly authorized
by all necessary corporate, partnership or limited liability company action, as applicable, and do not and will
not violate any law; and this Agreement is the valid obligation of such Party, enforceable against such Party in
accordance with its terms (except as may be limited by applicable bankruptcy, insolvency, reorganization,
moratorium and other similar laws now or hereafter in effect relating to creditors’ rights generally).

ii.

Such Party has obtained all licenses, authorizations, consents and approvals required by any Governmental
Authority or other third party and necessary for such Party to own its assets, carry on its business and to
execute and deliver this Agreement; and such Party is in compliance with all laws that relate to this Agreement
in all material respects.

Purchaser’s Representations and Warranties. Purchaser represents and warrants to Seller the following:
i.
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Licenses. (a) Purchaser has title to or a leasehold or other valid property interest in the Premises such that
Purchaser has the full right, power and authority to grant the Licenses in Section 7(a), (b) such grant of the
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Licenses does not violate any law, ordinance, rule or other governmental restriction applicable to Purchaser or
the Premises and is not inconsistent with and will not result in a breach or default under any agreement by
which Purchaser is bound or that affects the Premises, and (c) if Purchaser does not own the Premises or any
Improvement on which the System is to be installed, Purchaser has obtained all required consents from the
owner of the Premises and/or Improvements, as the case may be, to grant the Licenses to Seller so that Seller
may perform its obligations under this Agreement.

c.

d.

13.

ii.

Other Agreements. Neither the execution and delivery of this Agreement by Purchaser nor the performance
by Purchaser of any of its obligations under this Agreement conflicts with or will result in a breach or default
under any agreement or obligation to which Purchaser is a party or by which Purchaser is bound.

iii.

Accuracy of Information. All information provided by Purchaser to Seller, as it pertains to (a) the Premises,
(b) the Improvements on which the System is to be installed, if applicable, (c) Purchaser’s planned use of the
Premises and any applicable Improvements, and (d) Purchaser’s estimated electricity requirements, is accurate
in all material respects.

iv.

Purchaser Status. Purchaser is not a public utility or a public utility holding company and is not subject to
regulation as a public utility or a public utility holding company.

v.

Limit on Use. No portion of the electricity generated by the System shall be used to heat a swimming pool. 2

Seller’s Warranties.
i.

If Seller penetrates the roof of any Improvement on which the System is installed, during System installation or
any System repair, Seller shall warrant roof damage it causes as a direct result of these roof penetrations. This
roof warranty shall terminate upon the later of (a) one (1) year following the completion of the System
installation or repair, as the case may be, and (b) the length of any then-effective installer warranty on the
applicable roof.

ii.

If Seller damages any other part of the Premises or any Improvement (including roof damages not covered
under Section 12(c)(i) above), Seller shall repair or reimburse Purchaser for such damage, as agreed by the
Parties.

NO OTHER WARRANTY. THE WARRANTIES SET FORTH IN SECTIONS 12(a) AND 12(c) OF THIS
AGREEMENT ARE PURCHASER’S SOLE AND EXCLUSIVE BASIS FOR ANY CLAIM OR LIABILITY
ARISING OUT OF OR IN CONNECTION WITH THIS SECTION 12, WHETHER ARISING IN CONTRACT,
TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY OR OTHERWISE. OTHER THAN AS EXPRESSLY
SET FORTH IN SECTIONS 12(a) AND 12(c), NO WARRANTY, WHETHER STATUTORY, WRITTEN,
ORAL, EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATION WARRANTIES OF
MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, OR WARRANTIES ARISING FROM
COURSE OF DEALING OR USAGE OF TRADE, APPLIES UNDER THIS AGREEMENT.

Insurance.
a.

Insurance Coverage.
applicable:
i.

2

At all times during the Term, the Parties shall maintain the following insurance, as

Seller’s Insurance. Seller shall maintain or ensure the following is maintained (a) property insurance on the
System for the replacement cost thereof, (b) commercial general liability insurance, endorsed on a per project
basis and includes an endorsement for collapse, with coverage of at least $2,000,000 each occurrence,
$4,000,000 general aggregate, and $2,000,000 products and completed operations aggregate, (c) employer’s
liability insurance with coverage of at least $1,000,000 and (iv) workers’ compensation insurance as required
by law. Seller’s coverage may be provided as part of an enterprise insurance program. The City of Cleveland
Heights shall be listed as an additional insured on Seller’s insurance policies described herein. Seller’s
coverage amounts provided herein may be supplemented by an umbrella and/or excess liability policy in
Seller’s name to meet Seller’s total coverage amounts under this Section.

This limitation reflects the requirements to qualify for the Federal Energy Tax Credit under §48 of the Code. Individual states or
localities may have further restrictions on the use of electricity from the System. Purchasers and Sellers are encouraged to
consult local law to ensure that no such restrictions are being violated.
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ii.

14.

Purchaser’s Insurance. Purchaser shall maintain a commercially reasonable self-insurance program to cover
the risks for which a commercial general liability insurance policy would generally cover.

b.

Policy Provisions. Each Party’s insurance policies shall (i) contain a provision whereby the insurer agrees to give
the other Party at least thirty (30) days (ten (10) days for non-payment of premiums) written notice before the
insurance is cancelled, or terminated, (ii) be written on a claims-made basis, and (iii) be maintained with companies
either rated no less than A-VII as to Policy Holder’s Rating in the current edition of A.M. Best’s Insurance Guide or
otherwise reasonably acceptable to the other Party.

c.

Certificates. Upon the other Party’s request, each Party shall deliver to the other Party certificates of insurance
evidencing the above required coverage. A Party’s receipt, review or acceptance of such certificate shall in no way
limit or relieve the other Party of the duties and responsibilities to maintain insurance as set forth in this Agreement.

d.

Deductibles. Each Party shall pay its own insurance deductibles.

Ownership; Option to Purchase.
a.

b.

Ownership of System.
i.

Ownership; Personal Property. Throughout the Term, Seller shall be the legal and beneficial owner of the
System , and all RECs and Incentives, and the System will remain the personal property of Seller and will not
attach to or be deemed a part of, or fixture to, the Premises or any Improvement on which the System is
installed. Each of the Seller and Purchaser agree that the Seller is the tax owner of the System and all tax
filings and reports shall be filed in a manner consistent with this Agreement. The System will at all times
retain the legal status of personal property as defined under Article 9 of the Uniform Commercial Code.

ii.

Notice to Purchaser Lienholders. Purchaser shall use commercially reasonable efforts to place all parties
having a Lien on the Premises or any Improvement on which the System is installed on notice of the ownership
of the System and the legal status or classification of the System as personal property. If any mortgage or
fixture filing against the Premises could reasonably be construed as prospectively attaching to the System as a
fixture of the Premises, Purchaser shall provide a disclaimer or release from such lienholder.

iii.

Fixture Disclaimer. If Purchaser is the fee owner of the Premises, Purchaser consents to the filing of a
disclaimer of the System as a fixture of the Premises in the office where real estate records are customarily
filed in the jurisdiction where the Premises are located. If Purchaser is not the fee owner, Purchaser shall
obtain such consent from such owner. For the avoidance of doubt, in either circumstance Seller has the right to
file such disclaimer.

iv.

SNDA. Upon request, Purchaser shall deliver to Seller a subordination and non-disturbance agreement in a
form mutually acceptable to Seller and the provider of the subordination and non-disturbance agreement from
the owner of the Premises (if the Premises are leased by Purchaser), any mortgagee with a Lien on the
Premises, and other Persons holding a similar interest in the Premises.

v.

Eviction Notice. To the extent that Purchaser does not own the Premises or any Improvement on which the
System is installed, Purchaser shall provide to Seller immediate written notice of receipt of notice of eviction
from the Premises or applicable Improvement or termination of Purchaser’s lease of the Premises and/or
Improvement.

Option to Purchase.
i.
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Exercise of Option. Beginning at the end of the sixth (6th) Contract Year and at any time prior to the end of
the Term, so long as Purchaser is not in default under this Agreement, Purchaser may purchase the System
from Seller on any such date for a purchase price equal to the greater of the Fair Market Value of the System or
the Termination Payment set forth in Section 5 of Exhibit 2 applicable as of the date of the transfer of title to
the System. Purchaser shall notify Seller of its intent to purchase at least ninety (90) days and not more than
one hundred eighty (180) days prior to the end of the applicable Contract Year or the end of the Term, as
applicable, and the purchase shall be completed prior to the end of the applicable Contract Year or the end of
the Term, as applicable. Notwithstanding the foregoing, in the event that Seller is a “qualified opportunity
fund” or a “qualified opportunity business” pursuant to Section 1400Z-2 of the Internal Revenue Code, as
amended from time to time, or any corresponding provision or provisions of prior or succeeding law (the
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“Code”), then Purchaser shall have no right or option to purchase the System prior to the end of the tenth (10th)
Contract Year.

15.

ii.

Fair Market Value. The “Fair Market Value” of the System shall be determined by mutual agreement of the
Parties; provided, however, if the Parties cannot agree to a Fair Market Value within thirty (30) days after
Purchaser has delivered to Seller a notice of its intent to purchase the System, the Parties shall select a
nationally recognized independent appraiser with experience and expertise in the solar photovoltaic industry to
determine the Fair Market Value of the System. Such appraiser shall act reasonably and in good faith to
determine the Fair Market Value of the System on an installed basis and shall set forth such determination in a
written opinion delivered to the Parties. The valuation made by the appraiser will be binding upon the Parties
in the absence of fraud or manifest error. The costs of the appraisal shall be borne by the Parties equally.

iii.

Title Transfer; Warranties; Manuals. Seller shall transfer good title to the System to Purchaser upon
Seller’s receipt of the purchase price and execution by the Parties of a written instrument or agreement to effect
such transfer. The System will be sold “as is, where is, with all faults”. Seller will assign to Purchaser any
manufacturer’s warranties that are in effect as of the date of purchase and which are then assignable pursuant
to their terms, but Seller otherwise disclaims all warranties of any kind, express or implied, concerning the
System (other than as to title). Seller shall also provide Purchaser all System operation and maintenance
manuals and logs in Seller’s possession and provide Purchaser basic training on the operation and maintenance
of the System upon Purchaser’s reasonable request. Upon purchase of the System, Purchaser shall assume
complete responsibility for the operation and maintenance of the System and liability for the performance of
(and risk of loss for) the System, and, except for any Seller obligations that survive termination under Section
19(d), Seller will have no further liabilities or obligations hereunder for the System.

Limitations of Liability.
a.

General. Neither Party (the "First Party") or its affiliates, or the directors, officers, shareholders, partners, members,
agents and employees of that Party or its affiliates (collectively, the "Second Parties"), shall be liable to the other
Party for any loss, damage, expense, liability or other claims (collectively, "Liabilities") resulting from the other
Party's breach of any representation or warranty set forth in Section 12, or any injury to or death of persons or
damage to or loss of property to the extent caused by or arising out of the negligent acts or omissions of, or the
willful misconduct of, such other Party or its contractors, agents or employees in connection with this
Agreement. This Section 15(a) does not apply to Liabilities arising out of or relating to any form of Hazardous
Substances or other environmental contamination, such matters being addressed exclusively by Section 15(b).

b.

Environmental.

c.

i.

Seller Indemnity. Seller shall, defend and hold harmless all of Purchaser’s Second Parties from and against
all Liabilities arising out of or relating to the existence at, on, above, below or near the Premises of any
Hazardous Substance (as defined in Section 15(c)(iv)) to the extent deposited, spilled or otherwise caused by
Seller or any of its contractors, agents or employees.

ii.

Purchaser Liability. Seller’s Second Parties shall not be liable for Liabilities arising out of or relating to the
existence at, on, above, below or near the Premises of any Hazardous Substance, except to the extent
deposited, spilled or otherwise caused by Seller or any of its contractors, agents or employees.

iii.

Notice. Each Party shall promptly notify the other Party if it becomes aware of any Hazardous Substance on
or about the Premises generally or any deposit, spill or release of any Hazardous Substance. “Hazardous
Substance” means any chemical, waste or other substance (a) which now or hereafter becomes defined as or
included in the definition of “hazardous substances,” “hazardous wastes,” “hazardous materials,” “extremely
hazardous wastes,” “restricted hazardous wastes,” “toxic substances,” “toxic pollutants,” “pollution,”
“pollutants,” “regulated substances,” or words of similar import under any laws pertaining to the environment,
health, safety or welfare, (b) which is declared to be hazardous, toxic, or polluting by any Governmental
Authority, (c) exposure to which is now or hereafter prohibited, limited or regulated by any Governmental
Authority, (d) the storage, use, handling, disposal or release of which is restricted or regulated by any
Governmental Authority, or (e) for which remediation or cleanup is required by any Governmental Authority.

Limitations on Liability.
i.
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No Consequential Damages. Neither Party nor its directors, officers, shareholders, partners, members, agents
and employees subcontractors or suppliers will be liable for any indirect, special, incidental, exemplary, or
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consequential loss or damage of any nature (including, without limitation, lost revenues, lost profits, lost
business opportunity or any business interruption) arising out of their performance or non-performance
hereunder even if advised of such. Notwithstanding the previous sentence, the Termination Payment set forth
in Section 5 of Exhibit 2 shall be deemed to be direct, and not indirect or consequential damages for purpose
of this Section 15(d)(i)
ii.

16.

17.

Actual Damages. Except with respect to this Section 15 and Section 13(c), Seller’s aggregate liability under
this Agreement arising out of or in connection with the performance or non-performance of this Agreement
cannot exceed the total payments made (and, as applicable, projected to be made) by Purchaser under this
Agreement. The provisions of this Section 15(d)(ii) will apply whether such liability arises in contract, tort,
strict liability or otherwise.

d.

EXCLUSIVE REMEDIES. TO THE EXTENT THAT THIS AGREEMENT SETS FORTH SPECIFIC
REMEDIES FOR ANY CLAIM OR LIABILITY, SUCH REMEDIES ARE THE AFFECTED PARTY’S SOLE
AND EXCLUSIVE REMEDIES FOR SUCH CLAIM OR LIABILITY, WHETHER ARISING IN CONTRACT,
TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY OR OTHERWISE.

e.

Comparative Negligence. Where negligence is determined to have been joint, contributory or concurrent, each
Party shall bear the proportionate cost of any Liability.

Change in Law.
a.

Impacts of Change in Law. If Seller determines that a Change in Law has occurred or will occur that has or will
have a material adverse effect on Seller’s rights, entitlement, obligations or costs under this Agreement, then Seller
may so notify the Purchaser in writing of such Change in Law. Within thirty (30) days following receipt by the
Purchaser of such notice, the Parties shall meet and attempt in good faith to negotiate such amendments to this
Agreement as are reasonably necessary to preserve the economic value of this Agreement to both Parties. If the
Parties are unable to agree upon such amendments within such thirty (30) day period, then Seller may terminate this
Agreement and remove the System and restore the Premises in accordance with Section 9 without either Party
having further liability under this Agreement except with respect to liabilities accrued prior to the date of
termination.

b.

Illegality or Impossibility. If a Change in Law renders this Agreement, or Seller’s performance of this Agreement,
either illegal or impossible, then Seller may terminate this Agreement immediately upon notice to Purchaser without
either Party having further liability under this Agreement except with respect to liabilities accrued prior to the date
of termination.

c.

“Change in Law” means (i) the enactment, adoption, promulgation, modification or repeal after the Effective Date
of any applicable law or regulation, (ii) the imposition of any material conditions on the issuance or renewal of any
applicable permit after the Effective Date (notwithstanding the general requirements contained in any applicable
Permit at the time of application or issue to comply with future laws, ordinances, codes, rules, regulations or similar
legislation), or (iii) a change in any utility rate schedule or tariff approved by any Governmental Authority.

Assignment and Financing.
a.

Assignment.
i.

Restrictions on Assignment. Subject to the remainder of this Section 17(a), this Agreement may not be
assigned in whole or in part by either Party without the prior written consent of the other Party, which consent
may not be unreasonably withheld or delayed. Purchaser may not withhold its consent to an assignment
proposed by Seller where the proposed assignee has the financial capability and experience necessary to
operate and maintain solar photovoltaic systems such as the System.

ii.

Permitted Assignments. Notwithstanding Section 17(a)(i):
1.
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Seller may, without the prior written consent of Purchaser, assign, mortgage, pledge or otherwise
directly or indirectly assign its interests in this Agreement to (A) any Financing Party (as defined in
Section 17(b)), (B) any entity through which Seller is obtaining financing from a Financing Party, (C)
any affiliate of Seller, or (D) any person succeeding to all or substantially all of the assets of Seller;
provided, that, Seller is not released from liability hereunder as a result of any assignment to an affiliate
unless the assignee assumes Seller’s obligations hereunder by binding written instrument; and
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2.

iii.

18.

Purchaser may, by providing prior notice to Seller, assign this Agreement:
a.

to an affiliate of Purchaser or a purchaser of the Premises; provided, that, Purchaser is not released
from liability hereunder by reason of the assignment unless the assignee assumes Purchaser’s
obligations hereunder by binding written instrument on terms satisfactory to Seller, including as
to the assignee’s creditworthiness; and

b.

to an assignee that has an Investment Grade credit rating at the time of the assignment.
“Investment Grade” means the assignee has a long-term unsecured debt rating from Moody’s or
S&P of at least Baa3 from Moody’s and/or at least BBB- from S&P.

Successors and Permitted Assignees. This Agreement is binding on and inures to the benefit of successors
and permitted assignees. The restrictions on assignment contained herein do not prohibit or otherwise limit
changes in control of Seller.

b.

Financing. The Parties acknowledge that Seller may obtain debt or equity financing or other credit support from
lenders, investors or other third parties (each a “Financing Party”) in connection with the installation, construction,
ownership, operation and maintenance of the System. In furtherance of Seller’s financing arrangements and in
addition to any other rights or entitlements of Seller under this Agreement, Purchaser shall timely execute any
consents to assignment (which may include notice, cure, attornment and step-in rights) or estoppels and negotiate
any amendments to this Agreement that may be reasonably requested by Seller or the Financing Parties; provided,
that such estoppels, consents to assignment or amendments do not alter the fundamental economic terms of this
Agreement.

c.

Termination Requires Consent. Seller and Purchaser agree that any right of Seller to terminate this Agreement is
subject to the prior written consent of any Financing Party.

Confidentiality.
a.

Confidential Information.
To the maximum extent permitted by applicable law, if either Party provides
confidential information (“Confidential Information”) to the other or, if in the course of performing under this
Agreement or negotiating this Agreement a Party learns Confidential Information of the other Party, the receiving or
learning Party shall (i) protect the Confidential Information from disclosure to third parties with the same degree of
care accorded its own confidential and proprietary information, and (ii) refrain from using such Confidential
Information, except in the negotiation, performance, enforcement and, in the case of Seller, financing, of this
Agreement.

b.

Permitted Disclosures. Notwithstanding Section 18(a):

c.
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i.

a Party may provide such Confidential Information to its affiliates and to its and its affiliates’ respective
officers, directors, members, managers, employees, agents, contractors, consultants and Financing Parties
(collectively, “Representatives”), and potential direct or indirect assignees of this Agreement if such potential
assignees are first bound by a written agreement or legal obligation restricting use and disclosure of
Confidential Information. Each Party is liable for breaches of this provision by any person to whom that Party
discloses Confidential Information.

ii.

Confidential Information does not include any information that (a) becomes publicly available other than
through breach of this Agreement, (b) is required to be disclosed to a Governmental Authority under applicable
law or pursuant to a validly issued subpoena, (c) is independently developed by the receiving Party, or (d)
becomes available to the receiving Party without restriction from a third party under no obligation of
confidentiality. If disclosure of information is required by a Governmental Authority, the disclosing Party
shall, to the extent permitted by applicable law, notify the other Party of such required disclosure promptly
upon becoming aware of such required disclosure and shall reasonably cooperate with the other Party’s efforts
to limit the disclosure to the extent permitted by applicable law.

iii.

Seller acknowledges and understands that Purchaser is subject to the Ohio Public Records Act pursuant to R.C.
149.43 and the City’s Record Retention Schedules pursuant to R.C. 149.351, and that any specific term
contained herein may be negated or limited as a result.

Miscellaneous. All Confidential Information remains the property of the disclosing Party and will be returned to
the disclosing Party or destroyed (at the receiving Party’s option) after the receiving Party’s need for it has expired
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or upon the request of the disclosing Party. Each Party acknowledges that the disclosing Party would be irreparably
injured by a breach of this Section 18 by the receiving Party or its Representatives or other person to whom the
receiving Party discloses Confidential Information of the disclosing Party and that the disclosing Party may be
entitled to equitable relief, including injunctive relief and specific performance, for breaches of this Section 18. To
the fullest extent permitted by applicable law, such remedies shall not be deemed to be the exclusive remedies for a
breach of this Section 18, but will be in addition to all other remedies available at law or in equity. The obligation of
confidentiality will survive termination of this Agreement for a period of two (2) years.
d.

19.

Goodwill and Publicity. Neither Party may (a) make any press release or public announcement of the specific
terms of this Agreement or the use of solar or renewable energy involving this Agreement (except for filings or other
statements or releases as may be required by applicable law), or (b) use any name, trade name, service mark or
trademark of the other Party in any promotional or advertising material without the prior written consent of the other
Party. The Parties shall coordinate and cooperate with each other when making public announcements regarding
this Agreement, the System and its use, and each Party may promptly review, comment upon and approve any
publicity materials, press releases or other public statements before they are made. Notwithstanding the above,
Seller is entitled to place signage on the Premises reflecting its association with the System.

General Provisions
a.

Definitions and Interpretation. Unless otherwise defined or required by the context in which any term appears:
(i) the singular includes the plural and vice versa, (ii) the words “herein,” “hereof” and “hereunder” refer to this
Agreement as a whole and not to any particular section or subsection of this Agreement, (iii) references to any
agreement, document or instrument mean such agreement, document or instrument as amended, restated, modified,
supplemented or replaced from time to time, and (iv) the words “include,” “includes” and “including” mean include,
includes and including “without limitation.” The captions or headings in this Agreement are strictly for convenience
and will not be considered in interpreting this Agreement. As used in this Agreement, “dollar” and the “$” sign
refer to United States dollars.

b.

Choice of Law; Dispute Resolution. The law of the state where the System is located governs all matters arising
out of this Agreement without giving effect to conflict of laws principles.

c.

Notices. All notices under this Agreement shall be in writing and delivered by hand, electronic mail, overnight
courier, or regular, certified, or registered mail, return receipt requested, and will be deemed received upon personal
delivery, acknowledgment of receipt of electronic transmission, the promised delivery date after deposit with
overnight courier, or five (5) days after deposit in the mail. Notices must be sent to the person identified in this
Agreement at the addresses set forth in this Agreement or such other address as either Party may specify in writing.

d.

Survival. Provisions of this Agreement that should reasonably be considered to survive termination of this
Agreement, including, without limitation provisions related to billing and payment, will survive termination of this
Agreement.

e.

Further Assurances. Each Party shall provide such information, execute and deliver any instruments and
documents and to take such other actions as may be reasonably requested by the other Party to give full effect to this
Agreement and to carry out the intent of this Agreement.

f.

Waivers. No provision or right or entitlement under this Agreement may be waived or varied except in writing
signed by the Party to be bound. No waiver of any of the provisions of this Agreement will constitute a waiver of
any other provision, nor will such waiver constitute a continuing waiver unless otherwise expressly provided.

g.

Non-Dedication of Facilities. Nothing in this Agreement may be construed as the dedication by either Party of its
facilities or equipment to the public or any part thereof. Neither Party may knowingly take any action that would
subject the other Party, or other Party’s facilities or equipment, to the jurisdiction of any Governmental Authority as
a public utility or similar entity. Neither Party may assert in any proceeding before a court or regulatory body that
the other Party is a public utility by virtue of such other Party’s performance under this Agreement. If Seller is
reasonably likely to become subject to regulation as a public utility, then the Parties shall use commercially
reasonable efforts to restructure their relationship under this Agreement in a manner that preserves their relative
economic interests while ensuring that Seller does not become subject to any such regulation. If the Parties are
unable to agree upon such restructuring, Seller may terminate this Agreement without further liability under this
Agreement except with respect to liabilities accrued prior to the date of termination and remove the System in
accordance with Section 9 of this Agreement.
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h.

Service Contract. The Parties intend this Agreement to be a “service contract” within the meaning of Section
7701(e)(3) of the Code. Purchaser shall not take the position on any tax return or in any other filings suggesting that
it is anything other than a purchase of electricity from the System.

i.

No Partnership. No provision of this Agreement may be construed or represented as creating a partnership, trust,
joint venture, fiduciary or any similar relationship between the Parties. No Party is authorized to act on behalf of the
other Party, and neither may be considered the agent of the other.

j.

Entire Agreement, Modification, Invalidity, Captions. This Agreement constitutes the entire agreement of the
Parties regarding its subject matter and supersedes all prior proposals, agreements, or other communications
between the Parties, oral or written. This Agreement may be modified only by a writing signed by both Parties. If
any provision of this Agreement is found unenforceable or invalid, such provision shall not be read to render this
Agreement unenforceable or invalid as a whole. In such event, such provision shall be rectified or interpreted so as
to best accomplish its objectives within the limits of applicable law.

k.

Forward Contract. The transaction contemplated under this Agreement constitutes a “forward contract” within the
meaning of the United States Bankruptcy Code, and the Parties further acknowledge and agree that each Party is a
“forward contract merchant” within the meaning of the United States Bankruptcy Code.

l.

No Third-Party Beneficiaries. Except as otherwise expressly provided herein, this Agreement and all rights
hereunder are intended for the sole benefit of the Parties hereto, and the Financing Parties to the extent provided
herein or in any other agreement between a Financing Party and Seller or Purchaser, and do not imply or create any
rights on the part of, or obligations to, any other Person.

m.

Counterparts. This Agreement may be executed in any number of separate counterparts and each counterpart will
be considered an original and together comprise the same Agreement.

End of Exhibit 3
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Exhibit 4
Performance Guaranty
In consideration for Purchaser’s entering into the Solar Power Purchase Agreement between Enerlogics Solar, LLC (“Seller”)
and Purchaser related to the System at the Premises (the “PPA”), this Performance Guaranty (this “Guaranty”) is entered into by the
parties listed below (each a “Party” and collectively the “Parties”) as of the date signed by Guarantor below (the “Effective Date”).
Purchaser:

Guarantor:

Name
and
Address

The City of Cleveland Heights
40 Severance Circle
Cleveland Heights, Ohio 44118
Attention:

Name
and
Address

ENERLOGICS SOLAR LLC
7935 Cliffview Drive
Youngstown, Ohio 44514
Attention: Scott Ameduri

Phone

(216) 291-2064

Phone

(216) 362-3000 x303

Fax

Fax

(866) 381-2761

E-mail

E-mail

sameduri@enerlogics.com

This Guaranty sets forth the terms and conditions of a guaranty provided by Guarantor in conjunction with the PPA. Capitalized terms
not otherwise defined herein have the meanings given such terms in the PPA. The term of this Guaranty will expire and terminate at
the end of the fifth (5th) Contract Year (the “Guaranty Termination Date”). This Guaranty will be updated by Guarantor to reflect the
as-built specifications of the System.
1.

Guaranty. Guarantor guarantees that during the term of the PPA until the Guaranty Termination Date the System will
generate not less than Eighty (80%) of the projected generation of the System as set forth in Section 6 of Exhibit 2; provided
that the values set forth in Section 6 of Exhibit 2 are subject to downward adjustment for weather conditions (such adjusted
figure, the “Guaranteed kWh”).
A.
Guarantor will use local weather data to determine the System’s Guaranteed kWh, based on the following
methods if available and in descending order of preference: (i) satellite data provided by a third-party vendor of Seller; or
(ii) available data from a locally installed weather station at the Premises owned and properly maintained by Purchaser.
B.
If at the end of each successive Contract Year until the Guaranty Termination Date the AC electricity
produced by the System as measured and recorded by Seller (the “Actual kWh”) is less than the Guaranteed kWh for that
Contract Year (such amount being hereinafter referred to as the “Energy Deficiency” for such Contract Year), then Guarantor
shall pay Purchaser an amount equal to (i) the Energy Deficiency, multiplied by (ii) the Performance Guarantee Payment
Rate (as defined in Section 1(E)), in each case with respect to the affected Contract Year.
C.
If a payment of greater than fifty dollars ($50), but less than [five thousand dollars ($5,000)] is due under
Section 1(B), (i) Guarantor will deliver a statement to Purchaser detailing the Guaranteed kWh and the calculation of the
payment due; and (ii) the payment shall be due within ninety (90) days after the end of the Contract Year. If a payment of
greater than [five thousand dollars ($5,000)] is due under Section 1(B), (i) Guarantor will deliver a statement to Purchaser
detailing the Guaranteed kWh and the calculation of the payment due; and (ii) the payment shall be due within two (2)
business days after Seller’s receipt of payment under the performance guarantee obtained by Seller from [Third Sun Solar].
If no payment is due, then no statement or payment will be issued.
D.
If at the end of a Contract Year the Actual kWh is greater than the Guaranteed kWh, this surplus will be
carried over and will be used to offset any deficits that may occur in any subsequent Contract Years.
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E.
“Performance Guarantee Payment Rate” means an amount equal to the excess, if any, of the amount
paid by Purchaser for the Energy Deficiency for that Contract Year over the amount Purchaser would have paid for that
Energy Deficiency had it been delivered to Purchaser during that Contract Year as electricity generated by the System
pursuant to this Agreement; provided, however, that in no event shall the Performance Guarantee Payment Rate exceed the
dollar value per kWh set forth in Table 1.E below:

2.

Contract Year

Performance
Guarantee Payment
Rate per kWh

Year 1

$0.1006

Year 2

$0.1024

Year 3

$0.1042

Year 4

$0.1060

Year 5

$0.1078

Exclusions. The Guaranty set forth in Section 1 does not apply to the extent of any reduced generation from the System due
to the following (including the downtime required for repair, replacement or correction):
A.
a Force Majeure Event, which includes (i) destruction or damage to the System or its ability to safely
produce electricity not caused by Seller or its approved service providers while servicing the System (e.g., vandalism); (ii) a
power or voltage surge caused by someone other than Seller, including a grid supply voltage outside of the standard range
specified by the utility; and (iii) theft of the System; and (iv) curtailment or reduction of energy production required by the
utility or grid operator.
B.

Purchaser’s failure to perform, or breach of, Purchaser’s obligations under the PPA.

3.
Liquidated Damages; Waiver of Cost Savings. The Parties agree that the payment described in Section 1(B) is a
reasonable approximation of the damages suffered by Purchaser as a result of underperformance of the System, is bargained-for by the
Parties, and shall be the Purchaser’s sole and exclusive remedy hereunder for underperformance of the System. Purchaser hereby
disclaims, and any beneficiary of this Guaranty hereby waives, any warranty with respect to any cost savings from using the System.
4.
Incorporation of PPA Provisions. Section 5(d) (Force Majeure), Section 17 (Assignment and Financing) and Section 19
(General Provisions) of Exhibit 3 of the PPA and any Sections referenced therein are incorporated into this Guaranty as if any
reference therein to “Agreement” were to this Guaranty and any reference to “Parties” were to the Parties to this Guaranty.

Guarantor [Guarantor Name]

Purchaser [Purchaser Name]

Signature:
Signature:
Printed Name: ____________________________________
Printed Name: Scott Ameduri
Title: ____________________________________________
Title: President
Date:
Date:
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ECONOMIC DEVELOPMENT DEPARTMENT
APRIL 6, 2020 COUNCIL MEETING REPORT:

March 30, 2020

TOP OF THE HILL: Owner’s Representative for Construction of the Project
Purpose:
An Owner’s Representative (OR), on large multi-month construction projects such as the Top of the Hill, is
typically a role filled by an engineering and/or construction firm. The firm is responsible for overseeing the
construction of a project in place of the direct participation of the Owner. In the case of the Top of the Hill,
the City is the owner of the project site, and the Developer, Flaherty & Collins Properties, will construct and
own the project site improvements. The OR provides construction observation & coordination services, and
is generally seen as being the Owner’s “eyes and ears” to protect the Owner’s (City’s) interests on the project.
Process:
After authorization from City Council, the Administration issued a request for proposals (RFP) for Owner’s
Representative service on February 27, 2020. The deadline for responses was March 12, 2020. The Economic
Development Department, with input from the Building, Planning and Public Works Departments, has
determined that Panzica Construction submitted the lowest and most responsive proposal in response to the
RFP. After a negotiating process, Panzica submitted a revised response to the RFP outlining services they
proposed to provide primarily associated with the Construction Phase and Post-Construction Phase for the
Top of the Hill project, in an amount not to exceed $111,484. Given that the commencement of construction
activities is imminent, the Economic Development Department is, at this time, recommending authorization
from Council for the City Manager to enter into a contract with Panzica Construction for these services. The
RFP, Revised Proposal, and proposed Agreement with Panzica are attached to the proposed Ordinance.
Services:
For the Top of the Hill project, under this proposed agreement, Panzica Construction will provide oversight
of site development activities, including demolition, earthwork and utilities, and construction of the parking
garage, west tower building, and east tower building. Panzica will oversee the kickoff of the project, as well
as Quality Assurance and Quality Control (QA/QC) activities. It is in the area of QA/QC where Panzica will
provide the most significant amount of their hours, specifically in construction observation. Associated with
observation activities will be reporting activities such as monthly stakeholder and project meetings.
Stakeholders will include the City’s Building, Planning, and Public Works Departments, and the activities of
the Owner’s Rep. will be overseen by the Economic Development Department.
In our area, a recent example of a somewhat similar project to Top of the Hill that employed Owner’s
Representation services is the Van Aken project in Shaker Heights. For this project, the City utilized Metro
Consulting LLC in an amount not to exceed $92,300.
Panzica serves as Owner’s Representative for the City of Hudson on their Downtown Development Phase II
project. Panzica has provided Owner’s Representation services associated with the One University Circle and
Centric projects, as well as for MetroHealth. It is anticipated that Mr. Steve Varelmann, AIA, on the Panzica
staff, will serve as the primary contact on the Top of the Hill project, if the City proceeds with this agreement.
In addition to being the primary staff associated with the City of Hudson project, Mr. Varlemann formerly
served as the Owner’s Representative as the College Architect on staff at Oberlin College in supervising the
design of the Green Arts District in Oberlin.
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Proposed: 4/6/2020
RESOLUTION NO. 34-2020 (PD), Second Reading
By Council Member Ungar
A Resolution authorizing the City Manager to enter into an agreement with Panzica
Construction for consultant services as Owner’s Representative for the Top of the Hill
Redevelopment Project; and declaring an emergency.
WHEREAS, on February 27, 2020, the City issued a Request for Proposals (“RFP”) for
Owner’s Representative Services, with responses to be provided by March 12, 2020; and
WHEREAS, the City received five (5) proposals in response to said RFP; and
WHEREAS, the proposals were evaluated by the City’s Economic Development, Planning,
Building, and Public Works Departments; and
WHEREAS, the Director of Economic Development and other City staff, following this
review and subsequent refinement of the project scope, identified the proposal submitted by
Panzica Construction as the lowest, best and most responsive proposal under said criteria.
NOW, THEREFORE, BE IT RESOLVED by the Council of the City of Cleveland Heights,
Ohio, that:
SECTION 1. This Council hereby authorizes the City Manager to enter into an agreement
with Panzica Construction, for consultant services as Owner’s Representative for the Top of the
Hill Redevelopment Project. The agreement shall be substantially in accordance with the terms
and conditions set forth in Panzica Construction’s proposal for the Owner’s Representative Top of
the Hill Redevelopment Project attached hereto, and with the draft agreement on file with the Clerk
of Council, in an amount not-to-exceed One Hundred Eleven Thousand Four Hundred Eighty-Four
Dollars ($111,484.00). The agreement and any related documents shall be approved as to form by
and subject to the final approval of the Director of Law.
SECTION 2. Notice of the passage of this Resolution shall be given by publishing the
title and abstract of its contents, prepared by the Director of Law, once in one newspaper of general
circulation in the City of Cleveland Heights.
SECTION 3. This Resolution is hereby declared to be an emergency measure
immediately necessary for the preservation of the public peace, health and safety of the inhabitants
of the City of Cleveland Heights, such emergency being the timely need to proceed with the next
steps for the above-described redevelopment project. Wherefore, provided it receives the
affirmative vote of five (5) or more of the members elected or appointed to this Council, this
Resolution shall take effect and be in force immediately upon its passage; otherwise, it shall take
effect and be in force from and after the earliest time allowed by law.

RESOLUTION NO. 34-2020 (PD), Second Reading

____________________________________
JASON S. STEIN, Mayor
President of Council

___________________________________
SUSANNA NIERMANN O’NEIL
Acting Clerk of Council
PASSED:
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Owner’s Representative Services Proposal:
Top of the Hill Redevelopment Project

Presented to:
The City of Cleveland Heights
March 12, 2020
Revised March 31, 2020

739 Beta Drive, Cleveland, Ohio 44143

(440) 442-4300

www.panzica.com

March 12, 2020

Tim Boland
Economic Development Director
City of Cleveland Heights
40 Severance Circle
Cleveland Heights OH 44118
RE: Owner’s Representative Services for Top of the Hill Redevelopment Project
Dear Mr. Boland:
We are pleased to submit our credentials that will briefly outline our decades of experience working with and
representing the best interest of owners throughout the development and construction process. We recognize the
bold vision of this project and the intent to provide a vibrant new connectivity to University Circle and downtown
Cleveland. We are eager to engage on this opportunity to represent the best interest of the City of Cleveland Heights
on this transformative development.
As Owner’s Representative, Panzica will work with the City of Cleveland Heights in a collaborative fashion to review
and advise on various aspects of the project. Having formerly served as a university architect, Steve Varelmann, AIA,
has extensive experience as a project developer, design-builder and with various construction services including
owner's representation, project management, cost estimating, value engineering and constructability reviews. Steve
is currently working with the City of Hudson, representing their interests in a similar residential/mixed-use
redevelopment.
Our team is prepared to address all issues of concern to the City of Cleveland Heights and we are confident that our
technical qualifications, relevant experience, personnel, and resources are ideal for accomplishing all of your goals.
My team and I look forward to developing a long-term working relationship with the City of Cleveland Heights. If you
have any questions or require additional information, please feel free to contact me directly at (440) 442-4300.
Respectfully submitted,

Mark Panzica, P.E., LEED AP
Executive Vice President
mpanzica@panzica.com
(440) 442-4300

Recommended Approach & Services
Building on your vision
As the Owner Representative, Panzica will provide comprehensive management and coordination of all project
activities. No architect, consultant, contractor or vendor shares the owner’s comprehensive scope of interest, with the
exception of the Owner’s Representative. Our core focus is the financial management and quality control of design
and construction projects. We will guide you through establishing a comprehensive project budget, tracking
expended and anticipated project costs and assure the overall quality of construction.
We apply our experience with technical, business and legal issues to minimize our your risk. Design and construction
projects entail lengthy, complex financial and legal transactions in which disputes often arise. Panzica deals with such
issues every day, and we use this experience to minimize the your risk.
We will help you navigate this complex process by bringing our real estate development experience, project
management leadership, and multiple teams collaboration to your new headquarters project. Our goals for The City
of Cleveland Heights include:
As the Owner’s Representative, we will advocate on your behalf and lead the project team towards success.
Acting as an extension of the your staff, we will provide comprehensive project management for all project
teams to achieve maximum value for each dollar spent.
Maintaining our commitment to Diversity & Inclusion, we will develop goals and monitor goals for MBE/SBE/
WBE and local/community workforce participation on the project.
Our innovative methodology will encourage designers, contractors, and vendors to actively engage
and collaborate with each other to achieve your quality, cost, and schedule objectives.
We focus particular attention on contracts and cost. While construction is typically the largest portion in a
project budget, owners enter into many other contracts for goods and services. We will negotiate favorable
business terms for all such transactions, and oversee the administration of contracts and payments.
We navigate design and construction issues every day, and we will use this knowledge to minimize your risk by
establishing appropriate business and legal relationships among the project team.
Our qualifications enclosed will detail our history of providing our clients guidance through the lifecycle of their
projects, while protecting the owner’s interests at all times.

Top of the Hill Redevelopment/Owner’s Representative Proposal
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Recommended Approach & Services
Panzica’s approach is to work with the City of Cleveland Heights to customize our services to most effectively match
each project's requirements and your needs. This allows us to tailor our services and adjust our proposed staff to
provide only those services that are necessary to supplement your staff for the project. Our team is dedicated to
utilizing the most relevant best practices and strategies to facilitate the delivery of an end product that is efficient,
cost effective in implementation and will attain your desired goals.
We will use our extensive experience in the Construction Management arena to reach the best and most qualified
subcontractors to perform the work for the City of Cleveland Heights. We will utilize platforms like the Builders
Exchange and Building Connected to solicit bids and interest in projects. Panzica’s long-standing relationships with
contractors that have been developed over the last 64 years helps to promote interest in the project and to get the
right contractors engaged and involved.
During the Pre-Construction phase, we can help you select or work with your existing architect and/or a general
contractor, define project scope, set up a project schedule, coordinate the permitting administration, provide
overall budget management, and make sure key decisions are made on time. During the Construction phase, we
will continue to facilitate communication amongst the team, review invoices and change orders as they come in,
recognize and resolve problems and conflicts, and coordinate the punchlist and project close-out.
Through efficient management and coordination, we have a proven track record of helping our clients reduce costs
without sacrificing construction quality. We will help you keep track of your overall project budget, review invoices
from subcontractors, and make sure that contracts and deliverables are met. The scope and duties of Panzica’s
Owner Representation is tailored to fit each individual project and the city’s specific needs.

Top of the Hill Redevelopment/Owner’s Representative Proposal
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Recommended Approach & Services
Owner’s Representative Services
Revised 3/31/2020
Pre-Construction Phase

Construction Phase

• Project scope development

• Project team coordination

• Strategic planning

• Owner/architect/contractor meeting attendance

• Risk evaluation

• Project progress monitoring

• Project controls development

• Construction quality monitoring
• Contract fulfillment monitoring
• RFI process monitoring
• Change order proposal review
• Financial reporting

Design/Development Phase

Construction Closeout Phase

• Project design and planning coordination

• Punchlist development support

• Constructability reviews

• Warranty submission support

• Project schedule development

• As-built drawing review
• Project closeout support
• Certificate of occupancy procurement

Procurement Phase
• Permitting assistance

Top of the Hill Redevelopment/Owner’s Representative Proposal
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Firm Background
Contact Information
Mark Panzica, P.E., LEED AP, Executive Vice President
Panzica Construction Company (a Corporation)
Phone: (440) 442-4300
www.panzica.com

Panzica Construction Company
Panzica Construction Company was founded in 1956 and ranks as one of the top Construction Management,
Design-Build & Owner’s Representative firms in the Northeast Ohio area. Based in Mayfield Village, our company is
headed by President/CEO Anthony Panzica with Executive Vice President Mark Panzica handling the administrative
operations and Vice President Bill Davis leading the Pre-Construction team. Success is measured first and foremost
by client satisfaction.

Local Presence
Founded in 1956 in Northeast Ohio, Panzica Construction has extensive knowledge of the local markets, materials,
and labor which is a key asset when it comes to meeting quality, timing, and budget standards.

Industry Stature
Panzica is currently constructing more than 750,000-ft² of space within an annual sales volume in excess of $150
million. Much of our growth can be attributed to repeat business with clients whose trust has been gained
throughout the years. Our strong financial resources enable us to maintain the highest possible bonding capacity
($300 million) and guarantee the successful completion of each project we take on.

Cost Control & Schedule Management
Panzica’s historical cost database of manpower productivity and computerized cost control systems has been
developed through the construction of competitively bid and negotiated projects. This system gives Panzica a
substantial base from which to operate in hard dollar, negotiated construction markets. We have a proven track
record of being within (or under) budget and schedule.

Safety Approach & Quality Control
At Panzica, settling for a product that is “close enough” or “good enough” is never satisfactory. You will receive 100%
- 100% of the time. We have a very rigorous QC plan, the foundation of which is based on prevention rather than
correction. The same principle is applied to our Safety Program – this is our #1 priority, and we are committed to
maintaining the highest level of job site safety.

Proud Members Of:

Top of the Hill Redevelopment/Owner’s Representative Proposal
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STEVE VARELMANN, AIA
O W N E R ’ S R E P R E S E N TAT I V E

EXPERIENCE
35 Years in Construction Industry
1 Years with Panzica

E D U C AT I O N

Beginning with a thorough understanding of your business objectives, Steve will tailor a strategy to meet your
needs, from pre-construction to project close out. Functioning as the owner’s advocate, Steve and the Panzica Team
work as an extension of your team through open collaboration and clear communication — tracking issues,
facilitating solutions, and delivering accurate and timely information throughout the lifecycle of your project. As the
project’s “eyes and ears,” he will represent the owner at key meetings and serve as a single point of contact between
contractors and designers.

PROJECT EXPERIENCE

B.S. Construction Science
B. Arch Architecture
A.S. Civil Engineering
University of Cincinnati

City of Hudson
Downtown Development Phase II ($80 M+)
MetroHealth Medical Center

C E RT I F I C AT I O N S

Campus Transformation Projects ($30 M+)

Licensed Architect, State of Ohio

Lakewood Childcare Center
Daycare Center Renovation ($.5 M)

MEMBERSHIPS

MetroHealth Medical Center Campus Projects

AIA Ohio
American Institute of Architects
NCARB

Cleveland Clinic Hillcrest Hospital
Expansion & Renovation ($160 M)
Oberlin College
Dascomb Hall Student Health Services ($4 M)
Shanks Health & Wellness Facility ($17.4 M)
Judith & Bertam Kohl Building ($22 M)
Austin Knowlton Athletic Complex ($15.4 M )
Robert A. Kahn Residence Hall ($17 M)

Oberlin College Campus Projects

Residence Hall Renovations ($30 M)
Central Heating Plant ($10.4 M)
Case Western Reserve University
Glaser, Michelson & Kusch Dormitory
Renovations ($14 M)
Mandel Center for Non-Profit Organizations
($11 M)
Athletic Facilities ($24 M)

O’Hare Airport Concourse F

O’Hare International Airport
Concourse “F” ($25M)

Top of the Hill Redevelopment/Owner’s Representative Proposal
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ANTHONY PANZICA, P.E.
PRESIDENT/CEO

EXPERIENCE
44 Years in Construction Industry
42 Years with Panzica
E D U C AT I O N
B.S. Civil Engineering
Purdue University

As President and CEO, Tony has successfully managed his team on a path of growth and leadership of some of the
region’s most transformative projects. Under his direction the company completed the historic renovation of both
Severance Hall and the Cleveland Museum of Art, and more recently the rebirth of Cleveland’s riverfront with the Aloft
Hotel and Flats East Bank Apartments projects. Additionally Tony is involved as a developer of many regional projects
including Centric Apartments, The Avenue District, Marymount Medical Building, and Cleveland’s Grand Arcade.

PROJECT EXPERIENCE
As Developer

C O M M U N I T Y, C O R P O R A T E
& C I V I C I N V O LV E M E N T

Centric

Construction Employer’s
Association - Board of
Directors & Past Chairman

Mixed-Use Complex ($46 million)

Greater Cleveland
Partnership - Co-Chair Community Benefits Oversight
Committee

The Avenue District

Marymount Medical Building
Medical Offices ($8 million)
Condominium Complex ($25 million)
Centric Mixed-Use Complex

As Construction Manager

Cuyahoga County Library
Foundation - Board Member

The Euclid Grand

Cleveland Play House - Board
of Directors

Cleveland Public Library

Ursuline College - Board of
Trustees

One University Circle

Kent State University Advisory Board
Huntington Bank - Advisory
Board

Mixed-Use Historic Renovation ($46 million)

MLK Jr. Branch ($15 million)

20-Story Apartment Complex ($112 million)
The Avenue District

Flats East Bank
Mixed-Use Complex ($65 million)
City of Brecksville
Police Station ($9 million)

Gilmour Academy - Board of
Trustees and Alumni Board of
Directors

City of Cleveland
Third District Police Station ($15 million)

Arts Cleveland - Board of
Trustees

Aloft Hotels
Aloft Cleveland ($25.0 million)
Village of Mayfield
One University Circle

Police & Fire Stations ($8 million)
City of Beachwood

Top of the Hill Redevelopment/Owner’s Representative Proposal

Service Complex ($6 million)

8

Current Workload

2019-2020 Projects

Owner/Developer

Contract $

Delivery

Completion

US Bank Renovation

US Bank

$1.9M

GC

May 2020

Akron Zoo Wild Asia Exhibit

Akron Zoo

$13M

CMR

June 2020

UH Richmond Heights Pharmacy

University Hospitals

$4M

CMR

July 2020

Avery Dennison CF-4 Expansion

Avery Dennison

$4M

DB

Aug 2020

Berea City Schools

$62M

CMR

Aug 2020

Euclid Grand

Alto Partners

$46M

CMR

Sep 2020

Cleveland Public Library MLK Branch

CPL/JKURTZ

$15M

CMR

May 2021

Market Square Mixed Use

Harbor Bay

$102M

CMR

Jan 2022

Flexjet Operations Center

Flexjet

$15M

CMR

Ju 2022

RTA of Greater Cleveland

$6.3M

CMR

Feb 2022

Cleveland Museum of Natural History
Gateway Projects

CMNH

$6.5M

CMR

2023

MetroHealth Campus Transformation

MetroHealth System

TBD

OR

2024

City of Hudson

$.14M

OR

Apr 2021

Berea High School

RTA E. 79th St. Station

City of Hudson Downtown
Redevelopment Phase 2

Top of the Hill Redevelopment/Owner’s Representative Proposal
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Similar Experience
Recent Real Estate & Construction Projects
Real Estate Development Projects

Centric Apartment Complex

Marymount Medical Complex

Beta Oﬃce Complex

Oberlin College Multiple Projects

City of Hudson Downtown Redevelopment

Village of Mayfield Police/Fire Stations

City of Beachwood Service Complex

Owner’s Representative Projects

MetroHealth Campus Transformation

Design-Build Projects

Lincoln Electric Welding School

Construction Management Projects

One University Circle

Cleveland Museum of Art

City of Cleveland 3rd District Police

Top of the Hill Redevelopment/Owner’s Representative Proposal
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Similar Experience
Mr. Varelmann currently serves as the Owner’s Representative (OR) to the City of Hudson for the Downtown
Development Phase 2 project. This project is a Public/Private partnership to develop 20 acres for Class A Office
space and a mix of Residential housing types. Mr. Varelmann has been instrumental in guiding the City Manager’s
office and City Council in defining the key issues and identifying priorities with the Developer and Community to
keep the project moving forward. *See page 12
Mr. Varelmann formerly served as the Owner’s Representative as the College Architect on staff at Oberlin College
in supervising the design of the Green Arts District in Oberlin, Ohio. The vision of the Green Arts District (GAD) is
to position Oberlin College and the City of Oberlin as a national destination for art and culture, while setting new
standards for sustainable urban development. The GAD will serve as a model of real estate and Community
development in the Green Economy.

Covering 13 acres with a budget of $400,000,000, individual projects

completed to date include renovation of the Allen Memorial Art Museum, the Peter B. Lewis Gateway Center which
includes a 70-room hotel, and the Eric Baker Nord Performing Arts Complex.

Oberlin College Green Arts District

Top of the Hill Redevelopment/Owner’s Representative Proposal
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Similar Experience - Owner’s Representative
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CITY OF HUDSON

DOWNTOWN DEVELOPMENT PHASE II
Panzica Construction was selected as Owner’s Representative for the City of
Hudson Downtown Development Phase II. The Downtown Phase II project is
an estimated $80 million public-private development between the city and
Testa on about 20 acres of industrial land in the center of town. It is meant
to include Class-A office space and housing for empty nesters and young
professionals.

LOCATION

The development is the second half of a comprehensive plan to restore
industrial sites in downtown Hudson and return it to its economic
prominence. Phase I transformed a former industrial site into “First and
Main” with retail, office, housing and green space. Downtown Phase II will
be a vibrant, walkable neighborhood that will complement the success of
First and Main with dynamic new uses, including offices, town homes,
condominium flats, and green space.

20 acre Redevelopment

Steve Varelmann, Panzica’s Owner’s Representative is working on behalf of
the City of Hudson to address key issues and enable the project to keep
moving forward. Steve is advising on scope of work including:
• 110,000 sq. ft. of Class-A office space
• 75 housing units
• 20 loft condos
• Green space and pocket parks
• Architecture that blends with First and Main and surrounding
neighborhoods
• Connections to Hudson's bike and hike trails
• Smart technology
• Signal timing changes, smart signal technology to adjust traffic flow in
real-time

DEVELOPER

Top of the Hill Redevelopment/Owner’s Representative Proposal

Hudson, OH

SERVICES PROVIDED
Owner’s Representative

SIZE
DEVELOPER INVESTMENT
$80 million

COMPLETION DATE
2024

Testa

CLIENT CONTACT
Jane Howington, City Manager
City of Hudson (330) 650-1799
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Similar Experience - Owner’s Representative
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OBERLIN COLLEGE

CAMPUS CONSTRUCTION PROJECTS
Continuing our longstanding
history of successful projects with
Oberlin College, Panzica was
pleased to add Steve Varelmann to
our team to lead our Owner’s
Representative services. During his
10 year service as University
Architect at Oberlin College, Steve
lead the university to the successful
completion of dozens of oncampus construction initiatives
including the following projects

with Panzica Construction as
manger:
‣ Shanks Health & Wellness Facility
‣ Apollo Theatre Historic
Renovation
‣ Kahn Residence Hall
‣ Bibbins Hall Conservatory

LOCATION
Oberlin, OH

SERVICES PROVIDED
Owner’s Representative

SIZE
Multiple Projects

‣ Peters Hall Renovation

CONSTRUCTION VALUE

‣ Central Heating Plant

$40 M+

‣ Summer Improvement Projects

COMPLETION DATE
Various

ARCHITECT
Various

CLIENT CONTACT
Leo Evans (440) 775-8422

Top of the Hill Redevelopment/Owner’s Representative Proposal
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Similar Experience - Owner’s Representative
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METROHEALTH SYSTEM

CAMPUS TRANSFORMATION
Panzica Construction was selected as Owner’s Representative for the
MetroHealth System to act as a partner that can provide OR/PM services for
System-wide initiatives during the “Campus Transformation.” This $950
million dollar project includes reconstruction of the aging main campus as
well as renovation and construction at campus locations across North-East
Ohio. Panzica will work on behalf of the owner to engage architects and
contractors on these projects and to develop and manage scope, cost,
schedule, communication, procurement, quality and safety goals.

LOCATION
Cleveland, OH

SERVICES PROVIDED
Owner’s Representative

SIZE
TBD - multiple projects

CONSTRUCTION VALUE
TBD - multiple projects

COMPLETION DATE
TBD

ARCHITECT
Various

CLIENT CONTACT
Margaret Hewitt (330) 697-9194

Top of the Hill Redevelopment/Owner’s Representative Proposal
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Similar Experience - Construction Management

15

HARBOR BAY REAL ESTATE ADVISORS

MARKET SQUARE
Panzica is currently is pre-construction phase on what will be the tallest timber
frame apartment building in North America. Market Square will be constructed
just south of the West Side Market along West 25th Street in Ohio City. The
516,000-square-foot complex will feature nine stories, offer 297 residential
units, underground parking, and 40,000 square feet of retail space on the
ground floor and second floor.

LOCATION
Cleveland, OH

SERVICES PROVIDED
Construction Management

SIZE
516,000 SF

CONSTRUCTION VALUE
$102 million

COMPLETION DATE
2021

ARCHITECT
Hartshorne Plunkard Architects

CLIENT CONTACT
James Litwin (612) 802-6975

Top of the Hill Redevelopment/Owner’s Representative Proposal
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Similar Experience - Construction Management
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UNIVERSITY CIRCLE INC.

ONE UNIVERSITY CIRCLE
The tallest residential building constructed in 40 years in the Cleveland area, One
University Circle is a 533,000 square foot 20-story luxury apartment building in
Cleveland’s University Circle neighborhood. The terra cotta-clad apartment tower
features 276 new apartment units, a heated parking garage, bicycle storage, dog
park, a fitness center, and an outdoor pool deck with private cabanas and fire pits.
Apartments have hardwood floors, quartz countertops, floor-to-ceiling glass
windows and outdoor balconies with dramatic views of Downtown Cleveland. A
grand two-story lobby features a custom, water-cut steel decorative screen wall, a
Sapele wood wall, a coffered ceiling, terrazzo floors and custom light fixtures. The
building earned LEED Silver certification from USGBC.

LOCATION
Cleveland, OH

SERVICES PROVIDED
Construction Management

SIZE
533,000 SF

CONSTRUCTION VALUE
$93 M

COMPLETION DATE
2018

ARCHITECT
Dimit Architects

CLIENT CONTACT
Chris Ronayne (216) 791-3900

Top of the Hill Redevelopment/Owner’s Representative Proposal
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Similar Experience - Construction Management
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MIDWEST DEVELOPMENT PARTNERS

CENTRIC
In conjunction with Midwest Development Partners, Panzica served as Construction
Manager building the $58 million-plus Centric mixed-use project on 2.2 acres on
Mayfield Road in University Circle. Standing seven stories, the cluster of buildings
shares a first floor, dedicated to retail and office space. Encompassing more than
280,000 square-feet, the residential floors above offer 272 apartment units and
includes a 360-space parking garage. The building is five stories of wood frame
construction over a two-story post-tensioned concrete podium; the first project in the
region to utilize the five-over-two formula. Targeting LEED Silver certification, the
courtyard was built with a large underground storm water retention system for
irrigation and water management efficiency.

LOCATION
Cleveland, OH

SERVICES PROVIDED
Construction Management

SIZE
280,000 SF

CONSTRUCTION VALUE
$58 million

COMPLETION DATE
2018

ARCHITECT
Bialosky

CLIENT CONTACT
Steve Rubin (216) 310-1766

Top of the Hill Redevelopment/Owner’s Representative Proposal
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Proposed Fee Structure

18

Top of the Hill Project
Owner's Representative Proposal - Revised

A

1
2
3
4
5
6
7
8
9
10

B

C

Phase
Tasks
Site Development
Demo/earthwork/utilities
Site Development
Remaining sitework
Garage
West Tower Building
East Tower Building
Total
Kickoff

11
12
13
14
15 QA/QC
16
17

Phasing and logistics
Project schedule management
Permitting & Inspections planning and
schedule
Communications protocols
Document management
Scope changes protocols
Specifications review
Drawings review
Coordination

18
19

Submittals review
Construction observation

20 Reporting

Monthly stakeholders

21
22 Total hours
23 Hourly rate
24 Total Fee Estimate

Project meetings

Begin Date
5/29/2020
2/15/2021
6/25/2020
7/31/2020
2/16/2021
5/29/2020

D

Completion
Date
2/15/2021
6/7/2022
2/8/2021
3/14/2022
7/12/2022
7/12/2022

E

3/27/2020

F

G

H

Scheduled Scheduled
Duration Duration
(Wks)
(Mos) Hours Estimate
Hours Comments
37.43
9
68.14
16
32.57
8
84.43
20
73.00
17
110.57
26
26 months construction
4 AEC Meeting
2 AEC Meeting

$
$

Top of the Hill Redevelopment/Owner’s Representative Proposal

2 AEC Meeting
2 AEC Meeting
2 AEC Meeting
2 AEC Meeting
48 Initial review, phased
48 Initial review, phased
28 AEC communication
1 hour / week. Specification submittals
111 and RFI's.
221 2 hours per week
3 hours / month inc meeting prep.
Includes facilitation between
78 departments
2 hours / wk. Assume 1/2 in person,
1/2 video conference. Includes ongoing
permitting, inspections, and schedule
221 updates, etc.
769
145
111,484 not-to-exceed
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References
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PANZICA CONSTRUCTION CLIENT REFERENCES:
Company City of Hudson
Address 1140 Terex Road
Hudson, OH 44236
Contact Jane Howington, City Manager
Phone (330) 650-1799
Project/Service Provided Owner’s Representative for Downtown Development Phase II

Company Oberlin College Green Arts District
Address 173 W. Lorain St.
Oberlin, OH 44074
Contact David Orr, PhD, Paul Sears Distinguished Professor of Environmental Studies and
Politics at Oberlin College Emeritus
Phone (440) 935-0294
Project/Service Provided Owner’s Representative/University Architect for GAD + multiple projects

Company MetroHealth Medical Center
Address 2500 Metrohealth Drive
Cleveland, OH 44109
Contact Margaret Hewitt
Phone (330) 697-9194
Project/Service Provided Owner’s Representative for Campus Transformation Projects

Top of the Hill Redevelopment/Owner’s Representative Proposal
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Forms
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As requested, signed/notarized form of non-collusion affidavit, disclosures and EEO report are enclosed under
separate cover.

Top of the Hill Redevelopment/Owner’s Representative Proposal
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CONTACT US
739 BETA DRIVE
MAYFIELD VILLAGE, OH 44143
WWW.PANZICA.COM
PHONE: 440-442-4300
FAX: 440-442-4179

Top of the Hill Redevelopment/Owner’s Representative Proposal
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April 7, 2020

ECONOMIC DEVELOPMENT DEPARTMENT
APRIL 20, 2020 COUNCIL MEETING COVER MEMO:
CEDAR-LEE-MEADOWBROOK REDEVELOPMENT: Extension Request for Memorandum of Understanding
(MOU) Deadlines associated with entering into a Development Agreement & completing Due Diligence
activities.
Background:
In July, 2019, the City and our designated Development Partner, Cedar Lee Connection, LLC, entered into a
Memorandum of Understanding (MOU) for the redevelopment of the Cedar-Lee-Meadowbrook project site,
which is owned by the City. According to the MOU Agreement, a Development Agreement and all Due
Diligence activities were to be completed within 180 days of the effective date of the MOU. This meant that
these activities were to have been completed on or about January 20, 2020.
The MOU included a provision for a 90-day extension of this deadline, and the Developer requested said
exemption, which was granted by the City. The new deadline for the Development Agreement and Due
Diligence completion is currently on or about April 20, 2020.
Purpose:
On March 11 & 19, 2020, the City received revisions to the City’s draft Development Agreement. In addition
to these revisions, the City received a request to consider an additional extension to the Development
Agreement / Due Diligence Deadline. While no specific timeframe for the extension was provided, an
additional 90 days would extend the deadline out to on or about July 20, 2020.
The Developer’s counsel has noted that the need for the extension is, largely in part, due to the COVID-19
pandemic situation. The Developer’s counsel further reiterated the significant amount of financial resources
and time the Developer has put towards this project up to this time, and emphasized the Developer’s desire
to continue these efforts in pursuit of reaching a Development Agreement with the City.
Under current deadlines, City Council would need to approve a Development Agreement by April 20, 2020
or the terms of the MOU will not have been met. Given the uncertainty associated with the COVID-19 crises,
the consensus reached by the City’s negotiating team is that through an amendment of the MOU, an
extension of these timeframes for some limited and reasonable period of time is the most effective strategy
the City can follow at this time in pursuing redevelopment of this site.
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Proposed: 4/20/2020
RESOLUTION NO. -2020 (PD)
By Council Member
A Resolution amending Resolution No. 74-2019 to authorize an amendment to the
Memorandum of Understanding with Cedar Lee Connection, LLC, concerning the Cedar-LeeMeadowbrook development; and declaring an emergency.
WHEREAS, the City issued Requests for Qualifications and Preliminary Development
Proposals to develop the site of approximately 4.8 acres known as “Cedar-Lee-Meadowbrook,”
PPN 687-06-009, 678-06-010, 687-06-013, 687-06-088, 687-06-089, 687-06-090, 687-06-091,
687-06-092, 687-06-093, 687-06-094, 687-06-095, 687-06-096, 687-06-159, and 687-08-001,
bounded by Cedar Road, Lee Road, and Meadowbrook Boulevard in the Cedar Lee business
district; and
WHEREAS, pursuant to Resolution No. 74-2019, this Council authorized the City
Manager to enter into a Memorandum of Understanding with Cedar Lee Connection, LLC,
concerning the Cedar-Lee-Meadowbrook development; and
WHEREAS, the terms of the Memorandum of Understanding provide for a deadline of
April 20, 2020 for the completion of certain due diligence and for the parties to enter into a
development agreement; and
WHEREAS, the City and Cedar Lee Connection, LLC wish to extend the term of the
Memorandum of Understanding until July 20, 2020 to allow additional time for the parties to
enter into a development agreement;
WHEREAS, this Council has determined that the Cedar-Lee-Meadowbrook project
proposed by Cedar Lee Connection, LLC is in the best interests of the City and its residents.
NOW, THEREFORE, BE IT RESOLVED by the Council of the City of Cleveland
Heights, Ohio, that:
SECTION 1. This Council hereby authorizes the City Manager to enter into a
Amendment to the Memorandum of Understanding with Cedar Lee Connection, LLC,
concerning the Cedar-Lee-Meadowbrook development. Said Amendment to Memorandum of
Understanding shall be substantially similar to the proposal on file with the Clerk of Council and
provide for additional time for the parties to enter into a development agreement. Said First
Amendment to Memorandum of Understanding and any related documents shall be approved as
to form by and subject to the final approval of the Director of Law.

RESOLUTION NO. -2020 (PD)
SECTION 2. Notice of the passage of this Resolution shall be given by publishing the
title and abstract of its contents, prepared by the Director of Law, once in one newspaper of
general circulation in the City of Cleveland Heights.
SECTION 3. This Resolution is hereby declared to be an emergency measure
immediately necessary for the preservation of the public peace, health and safety of the
inhabitants of the City of Cleveland Heights, such emergency being the need for additional time
to determine the terms of a development agreement and proceed with due diligence. Wherefore,
provided it receives the affirmative vote of five (5) or more of the members elected or appointed
to this Council, this Resolution shall take effect and be in force immediately upon its passage;
otherwise, it shall take effect and be in force from and after the earliest time allowed by law.

____________________________________
JASON S. STEIN, Mayor
President of Council

___________________________________
SUSANNA NIERMANN O’NEIL
Acting Clerk of Council
PASSED:
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FIRST AMENDMENT TO MEMORANDUM OF UNDERSTANDING BETWEEN THE CITY
OF CLEVELAND HEIGHTS AND CEDAR LEE CONNECTION, LLC
This First Amendment to Memorandum of Understanding (“Amendment”) is effective as
of the ___ day of _____________, 2020 (“Effective Date”), by and between Cedar Lee
Connection, LLC (“Developer”) and the City of Cleveland Heights (the “City”) (collectively, the
“Parties”) as follows:
W I T N E S S E T H:

WHEREAS, on or about July 24, 2019, the Parties entered into a Memorandum of
Understanding (“MOU”) relating to certain City-owned property located between Cedar Road and
Meadowbrook Road in the City, as described therein (“Property”); and
WHEREAS, Sections 4 and 6 of the MOU provide in pertinent part that within 180 days
of the effective date of the MOU or, if extended, within 270 days thereof (“Deadline”): a)
Developer would complete certain due diligence relative to the Property and the Project; and b)
the Parties would enter into a mutually agreeable Development Agreement; and
WHEREAS, the Deadline was extended until April 20, 2020, pursuant to the terms of the
MOU; and
WHEREAS, for reasons including the current COVID-19 global pandemic, the Parties now
desire to amend the MOU to provide for an extension of the Deadline for three (3) months, until
and including July 20, 2020.
NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, the Parties hereto agree as follows:
1.
The terms of this Amendment shall supersede any contrary provision in the MOU.
Any defined terms utilized in this Amendment that are not otherwise defined shall have the same
meanings as stated in the MOU.
2.

The Deadline is hereby extended to July 20, 2020.

3.
Except as modified by this First Amendment to MOU, all terms and conditions of
the MOU shall remain in full force and effect.
4.
This First Amendment to MOU may be executed in counterparts and/or in
electronic format.

[Signatures appear on next page]

CEDAR LEE CONNECTION, LLC
By: ______________________
Title: _____________________
Date: _____________________

THE CITY OF CLEVELAND HEIGHTS
By: Tanisha R. Briley, City Manager
Date: _____________________

Approved as to legal form:

WILLIAM R. HANNA
Director of Law
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Memo
To:
From:
Date:
Re:

Tanisha Briley-City Manager
Joe Kickel-Capital Projects Manager
April 8, 2020
Legislation for ODOT Project 103700

The attached resolution authorizes the City Manager to enter into an Agreement with
the Ohio Department of Transportation for the 2020 Safe Routes to Schools Project
(ODOT PID 103700). This agreement is the final agreement that will allow the
Department to let (bid) the project, and construct and inspect the work. The project is
eligible for funding at 100% which is currently estimated at $183,987.00.
The project involves the reconstruction of curb ramps to maintain ADA compliance at
three intersections along N. St. James Parkway; South Taylor Road at Blanche and
Berkeley; along with the construction of a pedestrian refuge island equipped with
rectangular rapid flashing beacons near the intersection of Monticello Blvd. and
Pennfield.

Proposed: 4/20/2020
RESOLUTION NO. -2020 (PSH)
By Council Member
A Resolution authorizing the Ohio Department of Transportation (“ODOT”) to proceed
with the project of improving sidewalks and pedestrian crossing facilities within Cleveland
Heights; and declaring an emergency.
WHEREAS, on July 29, 2019, the City of Cleveland Heights (“LPA”) enacted
Resolution No. 76-2019, legislation which authorized cooperation with the Director of
Transportation for the following described project:
The project consists of crosswalk and curb ramp improvements at the Delamere
Drive/W. St. James Parkway, Roxboro Road/ W. St. James Parkway, Tudor
Drive/W. St. James Parkway, Blanche Avenue/S. Taylor Road, Berkeley Road/S.
Taylor Road, and Pennfield Road/Monticello Boulevard intersections, including
ADA compliant curb ramps, rapid rectangular flashing beacons, signage, and
pavement markings, lying within the City of Cleveland Heights; and
WHEREAS, the LPA shall cooperate with the Ohio Director of Transportation in the
above-described project as follows:
The City agrees to assume and bear One Hundred percent (100%) of the
entire cost of the improvement within the city limits, less the amount of
Federal-Aid funds set aside by the Director of Transportation for the
financing of this improvement from funds allocated by the Federal
Highway Administration, U. S. Department of Transportation; and
WHEREAS, the share of the cost of the LPA is now estimated in the amount of Zero
Dollars, ($0.00), and, therefore, the City will not be required to deposit any funds at this time.
The LPA's ultimate share of the cost will be determined when final actual costs and allocations
are determined; and
WHEREAS, the ODOT Director of Transportation has approved said legislation
proposing cooperation and has caused to be made plans and specifications and an estimate of
cost and expense for improving the above described highway and has transmitted copies of the
same to this legislative authority; and
WHEREAS, the LPA desires the Ohio Director of Transportation to proceed with the
aforesaid highway improvement.
NOW, THEREFORE, BE IT RESOLVED by the Council of the City of Cleveland
Heights, Ohio, that:

RESOLUTION NO. -2020 (PSH)
SECTION 1. The City of Cleveland Heights (“LPA”) hereby requests the Ohio Director
of Transportation to proceed with the aforesaid highway improvement project.
SECTION 2. This Council hereby directs the LPA through its City Manager to enter
into a contract with the State; and City Manager shall be, and is hereby, authorized to execute
said contract for improving the described project.
SECTION. 3. The LPA shall transmit to the Ohio Director of Transportation a fully
executed copy of this Resolution.
SECTION 4. Notice of the passage of this Resolution shall be given by publishing the
title and abstract of its contents, prepared by the Director of Law, once in one newspaper of
general circulation in the City of Cleveland Heights.
SECTION 5. This Resolution is hereby declared to be an emergency measure
immediately necessary for the preservation of the public peace, health and safety of the
inhabitants of the City of Cleveland Heights, such emergency being the need to permit ODOT to
proceed with the above-described project at the earliest time possible. Wherefore, provided it
receives the affirmative vote of five or more of the members elected or appointed to this Council,
this Resolution shall take effect and be in force immediately upon its passage; otherwise, it shall
take effect and be in force and after the earliest time allowed by law.

____________________________________
JASON S. STEIN, Mayor
President of Council

___________________________________
SUSANNA NIERMANN O’NEIL
Acting Clerk of Council
PASSED:
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PID No. 103700

CONTRACT
(Chapter 5521, Ohio Revised Code)

This contract is made by and between the State of Ohio, Department of
Transportation, acting through its director (hereinafter referred to as the "STATE"), 1980
West Broad Street, Columbus, Ohio 43223, and the City of Cleveland Heights,
(hereinafter referred to as the Legislative Authority or Local Public Agency (LPA).
WITNESSTH:
WHEREAS, Chapter 5521 of the Ohio Revised Code provides that the legislative
authority may cooperate with the STATE in a highway project made by and under the
supervision of the Director of Transportation; and
WHEREAS, through the enactment of preliminary legislation, the LPA and the
STATE have agreed to cooperate in the highway project described below; and
WHEREAS, in accordance with the final legislation, the LPA hereby enters into
this contract with the STATE to provide for payment (if applicable) of the agreed portion
of the cost of the highway project and any additional obligations for the highway project
described below.
NOW, THEREFORE, in consideration of the premises and the performances of
mutual covenants hereinafter set forth, it is agreed by parties hereto as follows:
SECTION I:

RECITALS

The foregoing recitals are hereby incorporated as a material part of this contract.
SECTION II:

PURPOSE

The purpose of this contract is to set forth requirements associated with the highway
project described below (hereinafter referred to as the "PROJECT") and to establish the
responsibilities for the administration of the PROJECT by the LPA and the STATE.
SECTION III:

LEGAL REFERENCES

This contract is established pursuant to Chapter 5521 of the Ohio Revised Code.
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SECTION IV:

SCOPE OF WORK

The work to be performed under this contract shall consist of the following:
The project consists of crosswalk and curb ramp improvements at the
Delamere Drive/W. St. James Parkway, Roxboro Road/ W. St. James
Parkway, Tudor Drive/W. St. James Parkway, Blanche Avenue/S.
Taylor Road, Berkeley Road/S. Taylor Road, and Pennfield
Road/Monticello Boulevard intersections, including ADA compliant
curb ramps, rapid rectangular flashing beacons, signage, and
pavement markings, lying within the City of Cleveland Heights; and

SECTION V:

FINANCIAL PARTICIPATION

1.

The STATE agrees to provide the necessary funds as enumerated in this
section and allowed by law for the financing of this project.

2.

The STATE may allocate the money contributed (if applicable) by the LPA in
whatever manner it deems necessary in financing the cost of construction,
right-of-way, engineering, and incidental expenses, notwithstanding the
percentage basis of contribution by the LPA.

3.

The total cost and expenses for the project are only an estimate and the total cost and
expenses may be adjusted by the STATE. If any adjustments are required, payment
of additional funds shall correspond with the percentages of actual costs when said
actual costs are determined, and as requested, by the Director of Transportation.

4.

In view of the fact that the LPA's share of the project is now estimated in the
amount of Zero and - - - - 00/100 Dollars ($0.00), therefore, the City will not
be required to deposit any funds at this time. The LPA's ultimate share of the
cost will be determined when final actual costs and allocations are determined.

5.

The City agrees to assume and bear one Hundred percent (100%) of the
entire cost of the improvement within the city limits, less the amount of
Federal-Aid funds set aside by the Director of Transportation for the
financing of this improvement from funds allocated by the Federal
Highway Administration, U. S. Department of Transportation.

.
6.

7.

The LPA agrees to assume and bear One Hundred Percent (100%) of the cost
of any construction items required by the LPA on the entire project, which are
not necessary for the improvement, as determined by the State and Federal
Highway Administration.
The LPA agrees that change orders and extra work contracts required fulfilling
the construction contracts shall be processed as needed. The STATE shall
not approve a change order or extra work contract until it first gives notice, in
writing, to the LPA. The LPA shall contribute its share of the cost of these
items in accordance with other sections herein.
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SECTION VI:

RIGHT-OF-WAY AND UTILITIES

1.

The LPA agrees that all right-of-way required for the described project will be
acquired and/or made available in accordance with current State and Federal
regulations. The LPA also understands that right-of-way costs include eligible
utility costs.

2.

The LPA agrees that all utility accommodation, relocation, and reimbursement
will comply with the current provisions of 23 CFR 645 and the ODOT Utilities
Manual, including that:
A.

Arrangements have been or will be made with all utilities where facilities
are affected by the described PROJECT, that the utilities have agreed
to make all necessary removals and/or relocations to clear any
construction called for by the plans of this PROJECT, and that the
utilities have agreed to make the necessary removals and/or relocations
after notification by the LPA or STATE.

B.

The LPA shall, at its own expense, make all removals and/or relocations
of publicly-owned utilities which do not comply with the reimbursement
provisions of the ODOT Utilities Manual. Publicly-owned facilities
which do comply with the reimbursement provisions of the ODOT
Utilities Manual will be removed and/or relocated at project expense,
exclusive of betterments.

C.

The removals and/or relocation of all utilities shall be done in such a
manner as not to interfere with the operation of the contractor
constructing the PROJECT and that the utility removals and/or
relocations shall be approved by the STATE and performed in
accordance with the provisions of the ODOT Construction and Materials
Specifications.

SECTION VII:

ADDITIONAL PROJECT OBLIGATIONS

1.

The STATE shall initiate the competitive bid letting process and award the
PROJECT in accordance with ODOT's policies and procedures.

2.

The LPA agrees:
A.

To keep said highway open to traffic at all times;
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B.

C.
D.

E.

F.

SECTION VIII:

To maintain for the PROJECT in accordance with the provisions of the
statutes relating thereto, including, but not limited to, Title 23, U.S.C.,
Section 116;
To make ample financial and other provisions for such maintenance of
the PROJECT after its completion;
To maintain the right-of-way and keep it free of obstructions in a manner
satisfactory to the STATE and hold said right-of-way inviolate for public
highway purposes;
To place and maintain all traffic control devices conforming to the Ohio
Manual of Uniform Traffic Control Devices on the project in compliance
with the provisions of Section 4511.11 of the Ohio Revised Code;
To regulate parking in accordance with Section 4511.66 of the Ohio
Revised Code, unless otherwise controlled by local ordinance or
resolution.

DISPUTES

In the event that any disputes arise between the STATE and LPA concerning interruption
of or performance pursuant to this contract, such disputes shall be resolved solely and
finally by the Director of Transportation.

SECTION IX:

NOTICE

Notice under this contract shall be directed as follows
City of Cleveland Heights
40 Severance Circle
Cleveland Heights, Ohio
44118

SECTION X:
1.

Ohio Department of Transportation
Office of Estimating
1980 West Broad Street, 1st Floor
Columbus, Ohio 43223

FEDERAL REQUIREMENTS

In carrying out this contract, LPA shall not discriminate against any employee or
applicant for employment because of race, religion, color, sex, national origin,
disability, or age. LPA will ensure that applicants are hired and that employees are
treated during employment without regard to their race, religion, color, sex, national
origin (ancestry), disability, genetic information, or age (40 years or older), sexual
orientation, or military status (past, present, future). Such action shall include, but
not be limited to, the following: Employment, Upgrading, Demotion, or Transfer;
Recruitment or Recruitment Advertising; Layoff or Termination; Rates of Pay or
other forms of Compensation; and Selection for Training including Apprenticeship.
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2.

To the extent necessary under Ohio law, LPA agrees to post in conspicuous places,
available to employees and applicants for employment, notices setting forth the
provisions of this nondiscrimination clause. LPA will, in all solicitations or
advertisements for employees placed by or on behalf of LPA, state that all qualified
applicants will receive consideration for employment without regard to race,
religion, color, sex, national origin (ancestry), disability, genetic information, age
(40 years or older), sexual orientation, or military status (past, present, future). If
applicable, the LPA shall incorporate the foregoing requirements of this paragraph
in all of its contracts for any of the work prescribed herein (other than subcontracts
for standard commercial supplies or raw materials) and will require all of its
subcontractors for any part of such work to incorporate such requirements in all
subcontracts for such work.

3.

LPA agrees to fully comply with Title VI of the Civil Rights Act of 1964, 42 USC
Sec. 2000. LPA shall not discriminate on the basis of race, color, or national origin
in its programs or activities. The Director of Transportation may monitor the
Contractor's compliance with Title VI.

SECTION XI:

GENERAL PROVISIONS

1.

This contract constitutes the entire contract between the parties. All prior
discussions and understandings between the parties are superseded by this
contract.

2.

Neither this contract nor any rights, duties or obligations described herein shall be
assigned by either party hereto without the prior express written consent of the
other party.

3.

Any change to the provisions of this contract must be made in a written amendment
executed by both parties.

4.

This contract and any claims arising out of this contract shall be governed by the
laws of the State of Ohio. Any provision of this contract prohibited by the law of
Ohio shall be deemed void and of no effect. Any litigation arising out of or relating
in any way to this contract or the performance thereunder shall be brought only in
the courts of Ohio, and the LPA hereby irrevocably consents to such jurisdiction.
To the extent that the STATE is a party to any litigation arising out of or relating in
any way to this contract or the performance thereunder, such an action shall be
brought only in a court of competent jurisdiction in Franklin County, Ohio.

5.

All financial obligations of the State of Ohio, as provided in this contract, are subject
to the provisions of Section 126.07 of the Ohio Revised Code. The financial
obligations of the State of Ohio shall not be valid and enforceable unless funds are
appropriated by the Ohio General Assembly and encumbered by the STATE.
Additionally, it is understood that this financial obligation of the LPA shall not be
valid and enforceable unless funds are appropriated by the LPA's legislative body.
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6.

This contract shall be deemed to have been substantially performed only when
fully performed according to its terms and conditions and any modification thereof.

7.

LPA agrees that it is currently in compliance and will continue to adhere to the
requirements of Ohio Ethics law as provided by Section 102.03 and 102.04 of the
Ohio Revised Code.

SECTION XII:

SIGNATURES

Any person executing this contract in a representative capacity hereby warrants that he/she has
been duly authorized by his/her principal to execute this contract on such principal behalf.
Any party hereto may deliver a copy of its counterpart signature page to this Agreement via fax
or e-mail. Each party hereto shall be entitled to rely upon a facsimile signature on any other party
delivered in such a manner as if such signature were an original.

IN WITNESS THEREOF, the parties hereto have caused this contract to be duly executed
in duplicate.
SEAL
(If Applicable)

OHIO DEPARTMENT OF
TRANSPORTATION

LOCAL PUBLIC AGENCY
City of Cleveland Heights

________________________________
Director of Transportation

________________________________
City Manager

________________________________
Date

________________________________
Date

Approved:
Dave Yost
Attorney General

By:_______________________________
Stephen H. Johnson
Chief, Transportation
Date:_____________________________

